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COURSE LEARNING FOCUS 

 

The Primer Series


 features a ―seamless learning process.‖  The substantive text has built-in exam tips, 

acronyms, solution approaches, and learning questions.  Students are advised to read and study the text 

and work the referenced learning questions in order.  After working the question set, immediately refer 

to the answer rationale to review the reason you were right.  If you answered incorrectly, review the 

respective rationale to ensure you learn from your mistake. 

 

 

COMMITMENT TO EXCELLENCE 
 

 How successful is the Rigos approach to the bar exam?  For the years 1996 through Winter 2005, 

over 90% of the Rigos students graduating in good standing from the program (attending all the 

classes, doing all the essays, and completing the Magic Memory Outlines


) passed the bar (100% 

Winter 2005).  With Rigos you do it right the first time and never do it again. 

 

 Our focused, concise materials are designed specifically for the unique Washington Bar Exam 

with acronyms, tips, and past issue distributions.  We do not use any materials written for a 

national audience.  With Rigos, you only study material that is directly tested in Washington.  

Less is more in law school and on the bar exam.   

 

 Issue distribution charts pinpoint frequency and depth of testing by topic.  This allows a more 

focused text coverage and makes your learning and memorization more efficient and effective. 

 

 We provide you with free Magic Memory Outline

 software CD ROM templates to facilitate 

creating your own final condensed outlines.  This is invaluable to 1Ls trying to summarize their 

first year contract course. 

 

 You must write well to survive the first year of law school and the bar exam.  The Rigos writing 

program is integrated into the bar review course.  You will write answers to 24 essay questions 

just like the ones you will see on the bar exam.  We grade your answers for issue-spotting ability, 

approach, and organization, and suggest ways to improve. 

 

 

ABOUT THE EDITOR 

 

Jim Rigos, JD, LLM, is the lead editor of the Primer Series Bar Review.  He is an attorney-CPA who 

has made a career out of helping young professionals pass their professional entrance licensing and 

certification examinations.  During the last 25 years, over 75,000 professionals have completed these 

courses, including 8,000 in Washington State.  These courses are now offered in over 30 cities 

internationally. 

 

 

COPYRIGHT PROTECTION 

 

All text, questions and answers in this course are copyrighted as to substantive and compilation 

originality.  Unauthorized mechanical, digital, or electronic reproduction, transcription, or republication 

is a violation of federal law.  Parties desiring to make such use should contact the copyright owner prior 

to such use and receive written permission at 230 Skinner Building, 1326 Fifth Avenue, Seattle, WA  

98101, Telephone: 206-624-0716, Fax: 206-624-0731, e-mail: jim@rigos.net. 
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Forward and Preface 

 

Rigos Professional Education Programs 

 

Presents 

 

Rigos Bar Review 

 

Uniform Commercial Code for Law Students 
 

 

Welcome.  This book contains three chapters from our Washington Bar Review with the 

substantive black letter law taught and tested in most American law schools.  Following the 

Magic Memory Outlines you will find frequency distributions of 1996 to 2004 bar exam 

essays by issue.  This is quite useful to spotlight the black letter law rules which professors and 

examiners tend to favor for exam testing.  Sprinkled throughout the text are helpful acronyms 

(memory ladders) and Rigos Tips that highlight important and frequent exam areas. 

 

Following each substantive section there are typical multiple-choice questions and selected 

essay questions.  The multiple-choice questions should be completed in 3 minutes on average; 

the essays are to be completed in 45 minutes on the bar exam.  Included are full explanatory 

answers to both types of question.  These questions are designed for practice and intended to 

reinforce the concepts covered in the chapter.   

 

This UCC material is concise yet quite comprehensive.  It is not intended to replace your 

detailed briefing of case law or the study of lengthy horn books.  Rather this is designed as a 

summary that will tie the details together with a focus on the exam questions.  Of special 

import are the Magic Memory Outlines which you will find very useful at the end of your 

UCC courses in preparing your own outlines. 

 

 

   Rigos Professional Education Programs 

   Bar Review Division 

   230 Skinner Building 

   1326 Fifth Avenue 

   Seattle, WA  98101 

   Tel: 206-624-0716 

   Fax: 206-624-0731 

   e-mail: jim@rigos.net 

   www.BarReviewCourse.com 

 

We know you will find this Primer Series UCC hornbook for Law Students very helpful.  Good 

luck in your law school career.  We hope to see you in our bar review course after you 

graduate. 

 

                    James J. Rigos 

                    January 1, 2011 

                    Seattle, Washington 

 

http://www.barreview/
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SALES 
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SECTION 1 

 

UCC  SALES 

 

 

I. INTRODUCTION 

 

 The Uniform Commercial Code (UCC) is a product of the American Law Institute (ALI).  The UCC 

model statute represents an attempt to simplify, clarify, and modernize the law governing commercial transactions.  

The objective of the UCC is interstate consistency and thus predictability in commercial transactions.  Washington 

has enacted its own statute patterned after the ALI‘s model.  This is incorporated in RCW 62A 1.101 through 62A 

2.725 which generally parallels the ALI model statute with only a few differences.   

 

 The Washington bar exam questions test the statute‘s general rules.  The exam tests only four Articles of 

the UCC directly: Article 2, Sales; Article 3, Commercial Paper; Article 4, Banking; and Article 9, Secured 

Transactions.  Article 9 may occasionally cover security interests in Article 5 through 8 collateral.  The chapters 

covering Commercial Paper, Banking, and Secured Transactions are found in Volume 2 of your text book. 

 

 A. Exam Question Fact Pattern 

 

 There is usually one Article 2 question per exam and its scope is usually quite comprehensive.  It will 

typically cover many contract formation, performance, and breach issues.  Remember your OACLLS VIPR TAD 

acronym from the contracts chapter as it will help you through the analysis of spotting all of the issues.  The 

distinguishing (UCC as opposed to common law) treatment is heavily tested and best reviewed in your contracts 

chapter in Volume 1 of your text book.  But the common law rules apply if there is no UCC provision on point.  

Occasionally there are secured transaction (Article 9) issues combined in a sales question. 

 

 B. “Goods” 

 

 Article 2 of the UCC applies to all ―transactions in goods‖ (new or used).  A ―good‖ generally means all 

things that are movable at the time of identification to the contract of sale.  Common law SIR subjects (services, 

intangibles, and real estate) are not goods.  The sale requirement under article 2 also excludes bailment for use, 

such as leases of personal property in which title does not transfer.  The unborn young of animals, as well as, 

standing timber and crops to be severed from realty become ―goods‖ when a contract is formed.  [UCC 2.105] 

 

 C. “Merchant” 

 

 The UCC has special provisions that may apply if one or both of the parties is a ―merchant.‖  This is 

frequently on the exam.  A merchant is one who deals in goods of the type sold in the contract or holds himself out 

as an expert having special knowledge and skill in those goods.  Wholesalers and retailers are usually merchants.  

A merchant is to be distinguished from a casual party.  The UCC generally requires merchants to adhere to higher 

standards of conduct than a casual party.  [UCC 2.104]  Remember, however, that Article 2 applies to all 

transactions in goods, whatever the status of the parties.   

 

Rigos Tip:  The most frequent situation on the Washington bar is a merchant-to-merchant transaction; usually 

between a wholesaler and retailer who both deal in goods of that type.  Also frequently tested is a merchant selling 

to a non-merchant such as a retailer selling a computer to a business or individual consumer. 

 

 D. “Good Faith” 

 

 All UCC contracts impose an obligation of good faith and reasonableness in contract performance and 

enforcement.  [UCC 1.203]  ―Good faith‖ means honesty in fact for everyone, but for merchants, this standard is 

raised to honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.  [UCC 

2.103(b)] 

 

Rigos Tip:  Always start your answer by stating ―The Washington state version of Article 2 of the UCC controls, 

since the contract involves the sale of goods.‖  The seller of the goods is almost always a merchant; this merchant 

distinction from a casual party should be defined early in your answer. 
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 E. Common Law  UCC Conflict 

 

 If the UCC is applicable, it controls over a contrary treatment under the common law.  If the UCC is silent, 

the common law rules apply.  Therefore, in your answer do not forget common law principles that go beyond the 

limited coverage in this chapter.  In fact, it would be wise to study the contracts chapter and this chapter together. 

 

  1. Default Provisions:  If the contracting parties do not address a matter, the UCC default ―gap 

filling‖ provisions will fill in the blanks and dictate the treatment.  Often on the exam, the parties have not 

addressed the term in their agreement; the UCC rule controls.  All open terms, except quantity, can be filled in.  

Unlike the common law, the general UCC intention is to make negotiations into a contract via gap-fillers, so long 

as there is sufficient evidence that the parties intended to make a contract. 

 

  2. CPU:  One set of gap-fillers deserves special mention.  The CPU priority for ―gap filling‖ terms 

is course of performance (prior instances of performance in the current contract); past course of dealings (dealings 

in previous contracts); and usage of trade in the industry.  For example, suppose a contract for sale of 1,000 

widgets at $100/widget, with no mention of color.  If usage in the trade is that the color, unless otherwise agreed, 

is ―white,‖ then this color becomes part of the contract by default.  In case of conflict, express terms control course 

of performance, course of performance controls past course of dealing, and past course of dealing controls usage 

of trade. 

 

 F. Mixed Contracts 

 

 If both goods and services are involved in the same contract, the UCC applies if the ―predominant 

purpose‖ for which the parties contracted was the sale of goods, or if the cause of action arose from the goods 

portion of the contract.  This tends to expand the UCC authority.  An example would be a dispute arising from a 

service agreement which was purchased in a single contract with a manufacturing machine; the UCC would apply 

because the primary purpose of the contract was to buy the good. 

 

II. CONTRACT FORMATION ELEMENTS 

 

 The UCC intent is to liberalize the rigidity and harshness of the common law.  A general standard of 

reasonableness and duty of good faith is imposed on each of the contracting parties.  This encourages a court to 

find a contract obligation where it is clearly the parties‘ intention, and it is possible to effectuate their agreement.  

Communication between the parties may be required to facilitate resolution of formation disagreements. 

 

 A. Offer 

 

  1. Missing Term:  The UCC recognizes that action and conduct may establish an agreement.  An 

agreement missing a term will not fail for indefiniteness if there is a reasonable basis for the court to determine the 

terms and give an appropriate remedy.  If the price is missing, a reasonable price would be imposed.  However, the 

quantity of goods ordered must be specified in the contract except in the cases of requirements and output 

contracts (discussed below).  The UCC thus fosters the formation of a greater number of sales contracts than under 

the common law.  [UCC 2.204 and .305] 

 

Rigos Tip:  Almost any communication containing the quantity of goods contracted for will qualify as an UCC 

offer. 

 

  2. Firm Offer:  A merchant may sign a writing which gives explicit assurances that the offer will be 

held open.  This may not be revoked or withdrawn for the stated time.  If the time period is not stated, a reasonable 

period is imposed, not to exceed three months.  This rule applies even where consideration is lacking (as opposed 

to common law treatment where offers unsupported by consideration are revocable).  Note, however, that any such 

term of assurance on a form supplied by the offeree must be separately signed by the offeror.  [UCC 2.205] 

 

  3. Modes of Acceptance of Offer:  Unless otherwise indicated, a order to buy goods can be 

accepted by either actual shipment of such goods or by a promise to ship promptly.  The offeree must notify the 

offeror within a reasonable time that performance has begun, or else the offeror may treat the offer as having 

lapsed.  This communication is necessary to suspend the offeror‘s right to revoke a promise seeking acceptance by 

completion of an act.  [UCC 2.206]  The Code comments suggest a bilateral contract is formed when the seller 

ships, the offeror‘s duty thereunder is subject to the condition that the seller notify him of the acceptance. 
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 B. Acceptance 

 

  1. In General:  Acceptance details may be specified in the offer.  Any terms so specified are 

controlling.  If not, the terms is to be liberally construed.  If there is a reasonable basis for finding a contract, the 

judge will provide a missing term.  A reasonable price may be imposed.  [UCC 2.204 and 2.305] 

 

  2. Manner and Medium:  Unless the offer specifies to the contrary, acceptance in any reasonable 

manner and by any medium is adequate.  [UCC 2.206(2)] 

 

  3. “Battle of the Forms”:  The UCC rejects the common law‘s ―mirror image‖ rule.  An acceptance 

containing additional or even different terms is still an acceptance unless the offeree states otherwise 

unambiguously.  In such a case, the basic contract consists of the terms specified in the offer. 

 

   a. Additional Terms:  Any ―additional‖ terms in the acceptance become merely proposals for 

modification.  ―Additional‖ new minor terms (those not conflicting with a term in the offer) can become part of the 

agreement, but only if both parties are merchants, and if the term is not ―material.‖ 

 

   b. Examples:  Examples of material terms not to be included in the contract are wording 

requiring arbitration, negating a merchant‘s standard warranties, or a tort liability exculpatory clause.  Non-

material additional terms can include those specifying reasonable delivery date, imposing credit terms, or fixing a 

reasonable time for complaints.  Even these non-material terms will not become part of the contract if the offer 

expressly limits acceptance to the offer‘s terms, or if the offeror objects to them within a reasonable time. 

 

  4. Conflicting Terms on Confirming Memos:  Sometimes the contract is not formed by written 

offer and acceptance  e.g., there may be have been a preceding oral agreement, after which the parties exchange 

―confirming memoranda.‖  The Code states that each of these is to be treated ―as an acceptance.‖  Note that the 

confirming memos may also play the role of satisfying the SOF.  If there are terms in the confirming memos that 

conflict, each party is assumed to have objected to the other party‘s term; the so-called ―knockout doctrine.‖  The 

contract then consists of the terms expressly agreed to as well as the ―gap filling‖ provisions of Article 2.  [UCC 

2.207] 

 

  5. Mailbox Rule:  The UCC expands the reach of the common law ―mailbox‖ rule (acceptance 

effective on dispatch), in that any authorized means of acceptance is effective on dispatch.  The medium used in 

transmission must only be reasonable under the circumstances (not ―as fast or faster‖ as required under the 

common law).  The UCC thus could qualify an acceptance that would fail under the common law rule, such as a 

letter acceptance in response to an e-mail, telegraph, or telephoned offer.  [UCC 2.206] 

 

  6. 3-Day Cooling-Off Rule:  The Federal Trade Commission allows a consumer a three-day period 

to cancel a contract.  To qualify for this cancellation right, the goods must be purchased in the consumer‘s home or 

at a location other than the merchant‘s main place of business.  The salesman must inform the consumer of the 

cancellation right at the time of the sale. 

 

Rigos Tip:  As in offers, less precision is required for an acceptance under the UCC and compliance with the 

common law‘s ―mirror image‖ rule is not required. 

 

 C. Output and Requirements Contracts 

 

 A contract which measures the quantity by the total output of a seller or the total requirements of a buyer is 

enforceable.  This is the only exception to the rule that a UCC contract must state the quantity.   

 

  1. Mechanism:  Such a contract means the actual output or requirements as may occur in good 

faith.  However, be on the alert for an illusory (and unenforceable) promise such as, ―I will buy as much as I will 

order.‖  This section is limited in that a quantity may not be tendered or demanded if it is unreasonably 

disproportionate to a stated estimate or prior output or requirement quantities.  

 

  2. Responsibilities of Parties:  An output-requirement exclusive dealings contract imposes an 

obligation on the seller to use best efforts to supply the goods and on the buyer to use best efforts to promote the 

product.  The UCC section comments state that the seller under such a contract is expected to refrain from 

supplying another dealer or agent within the exclusive territory, if such is specified.  [UCC 2.306] 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 13 

 D. Sales by Auction 

 

 The bid is the offer, and the fall of the hammer the acceptance.  A bid may be withdrawn until the fall of 

the hammer.  An auction sale is ―with reserve‖ unless the goods are in explicit terms put up ―without reserve.‖  

 

  1. With Reserve:  ―With reserve‖ means the auctioneer retains the right to withdraw the goods 

before completion of the auction.  Similarly the bidder may withdraw a bid before the fall of the hammer and this 

retraction does not revive the prior bid. 

 

  2. Without Reserve:  ―Without reserve‖ means the auctioneer has made an irrevocable offer to sell 

the goods to the highest bidder.  Once the bidding starts the auctioneer must accept the highest bid even if this 

amount is less than the seller desired.  A bid may be withdrawn until the fall of the hammer.  [UCC 2.328] 

 

 E. Contract Modifications 

 

 Consideration issues are more liberally construed under the UCC than the common law.  Contract 

modifications made in good faith do not require consideration to be binding.  This is usually a buyer‘s promise to 

pay a higher price for the same goods.  In the case of a merchant, ―in good faith‖ is defined as ―honesty in fact and 

the observance of reasonable commercial standards of fair dealing in the trade.‖  [UCC 2.103(1)(b)]  Note that the 

common law‘s pre-existing duty rule would normally preclude recovery for such modifications.  [UCC 2.209] 

 

 F. Unconscionability 

 

 Unconscionability is easier to argue under the UCC, because the UCC places an affirmative duty of ―good 

faith‖ on all of the contracting parties.  [UCC 1.201(19)] 

 

  1. Characteristics:  Unconscionable contracts are too unfair, one-sided, oppressive, or harsh to be 

enforceable.  The principle is one of prevention of oppression and unfair surprise.  Such a fact pattern may arise in 

an adhesion contract which was presented on a take-it or leave-it basis without any true bargaining between the 

parties.  An example might be a disclaimer in small print on the back of a sales warranty form.  [UCC 2.302]  

Remember PSS: ―Procedural defects‖ (fine print, high-pressure sales tactics, etc.); ―Status defects‖ (disparate 

bargaining power between the parties); and ―Substance defects‖ (shockingly unfair terms on the merits, quite apart 

from how they were procured). 

 

  2. Court Discretion:  The court may strike only the unconscionable portion or may refuse to 

enforce the entire contract.  Note that unconscionability is a shield, not a sword; a defense, not a claim. 

 

  3. Consumer Contracts:  Limitations of consequential damages for personal injuries in consumer 

goods contracts are ―prima facie‖ unconscionable.  This shifts the burden to the seller to show that the limitation is 

fair and equitable.  The Code will normally allow a limitation of damages when the loss is commercial.  

Commercial loss damage limitations are allowed unless they fail of their essential purpose.  [UCC 2.719(3)] 

 

 G. Statute of Frauds  PAWS 

 

Rigos Tip:  As under the common law, the Statute of Frauds (SOF)  and the exceptions where an oral agreement 

is enforceable  are tested on almost every exam.  An acronym for the UCC exceptions is PAWS  Part 

performance, Admission, Written confirmation between merchants, and Specially manufactured goods.   

 

 The UCC‘s SOF states that a contract for the sale of goods for a price of $500 or more is not enforceable 

by way of action or defense unless the ―party to be charged‖ has signed ―some writing‖ sufficient to indicate that a 

contract has been made between the parties.  This is raised to $1,000 for a goods lease contract.  With the 

exception of requirement and output contracts, the agreement is not enforceable beyond the quantity of goods 

shown in the ―writing.‖  Exceptions allowing oral agreements apply in the following PAWS situations. 

 

  1. Part Performance:  Oral contracts are enforceable without a writing for the executed part of a 

contract already performed (buyer received a partial shipment of goods and accepted them after inspection). 

 

  2. Admissions:  An oral agreement is also enforceable if the D admits the contract was made. 

 



14 Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 

  3. Written Merchant-to-Merchant Confirmations:  If A and B are both merchants, and A sends B 

a written confirmation that is sufficient, under the SOF, then B is treated as if he ―signed‖ it too.  B can escape this 

result by giving notice of objection within 10 days of receipt. 

 

  4. Specially Manufactured Goods:  Oral contracts for goods specially manufactured for that 

particular buyer and not suitable for sale to others in the ordinary course of business may be enforced without a 

writing.  This exception applies even if the specially manufactured goods amount is over $500. 

 

  5. “Some” Writing Sufficient:  The UCC section‘s official comments relax the common law 

written memorandum requirements; any authentication which identifies the party against whom performance is 

sought will suffice as having been ―signed,‖ as long as it uses a symbol that the party intended to authenticate the 

writing.  The actual signature of the D is not necessary if there was an intent to authenticate.  An unsigned 

letterhead or e-mail from D may thus be a sufficient writing.  [UCC 2.201] 

 

  6. Party to be Charged:  Only the ―party to be charged‖ must have signed the writing under the 

SOF.  If A did not sign the writing, but B did, A may sue B.  B may not sue A.  If A sues B for collection and B 

asserts a counterclaim for breach, then A‘s ―admission‖ in his pleading will make the contract enforceable against 

him, but only up to the quantity of goods admitted. 

 

 H. Parol Evidence Rule 

 

 The parol evidence rule excludes from evidence terms of prior or contemporaneous agreements if the 

terms therein contradict the terms of a written ―integrated‖ agreement.  In Washington, this is a question of law for 

the court. 

 

  1. Integration:  An integrated agreement is intended as a final expression of the parties‘ contract 

with respect to such terms as are included therein.  If the agreement is found to be a complete interpretation (an 

―exclusive‖ statement of the agreement), then evidence of prior or contemporaneous consistent and different terms 

is excluded.  If the agreement is only a partial integration, only evidence of different terms is excluded.  The Code 

allows explanation or supplementation of the meaning of the agreement by the following three devices: 

 

  2. Course of Performance:  The parties‘ earlier course of performance in the present contract may 

be the best evidence to clarify ambiguity.  If the sale contract provides for a schedule of repeat performances, 

consistency may be inferred from the parties‘ previous acts.  [UCC 2.208] 

 

  3. Past Course of Dealings:  The past course of dealings between the parties illustrates how the 

undecided term was handled in previous contracts.  Previous conduct may also establish a particular meaning to, 

supplement and/or qualify terms of the final agreement. 

 

  4. Usage of Trade:  Evidence indicating a regularly accepted practice or method used in the 

industry or trade may be introduced.  The trade practice must be such as to justify an expectation that it will be 

observed in this contract.  [UCC 1.205] 

 

  5. Expression of Intent Priority Ladder:  Where a contract is ambiguous, the courts will look to 

the following in descending order in trying to establish the intent of the parties:  ―Express terms,‖ ―course of 

performance,‖ ―past course of dealing,‖ and ―usage of trade.‖ 

 

 I. Assignment of Rights 

 

 An assignment occurs when a party transfers a contractual right to a third party.  Unless otherwise agreed, 

the contracting parties may assign UCC contractual rights as long as the assignor has fully performed her duties 

and the assignment does not materially change the burden or risk of performance. 

 

  1. Assignments:  Thus, while a client could prohibit his attorney from assigning to a bank the rights 

to receive the fee for future legal services, a goods purchaser could not prohibit a supplier from assigning the 

account payment right for the goods delivered and accepted, unless the agreement stated otherwise.  A prohibition 

of ―assignment of the contract‖ bars only the delegation of performance duties unless the circumstances indicate to 

the contrary.  [UCC 2.210] 
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  2. Retail Contract Waiver of Defenses Against Assignee:  Washington state law invalidates any 

provision in a retail installment contract which prohibits a buyer from asserting claims against a seller or an 

assignee of the seller-creditor.  [RCW 63.14.150] 

 

  3. Priority Between Assignees:  The priority between multiple assignees becomes important if the 

assignor wrongfully makes more than one assignment of the same contract right.  Under the common law, the first 

assignee prevails.  UCC 9.322 specifies that the first assignee to ―perfect‖ prevails.  Usually this means the first to 

record the UCC financing statement.  See chapter 2-11 Secured Transactions for details. 

 

 J. Delegation of Duties 

 

 Duties may be delegated unless otherwise agreed or unless the other party has a substantial interest in 

having the original obligor perform.  The delegation of the duty may not materially increase the burden or risk to 

the obligee.  An assignment of ―the contract‖ or ―all the rights under the contract‖ includes both an assignment of 

rights and a delegation of performance duties.  [UCC 2.210] 

 

 K. Presupposed Condition  Commercial Impracticability 

 

 Excusable nonperformance or commercial impracticability is provided for under the code.  The UCC states 

that a failure of a presupposed condition is not a breach of contract.  The non-occurrence of the supervening 

condition must have been a reasonable basic assumption upon which the contract was made.  Compliance with a 

government regulation or order also triggers this provision.  Examples include war, terrorist attack, embargo, local 

crop failure, power outage, or an earthquake.  A mere cost increase or increased difficulty is not usually sufficient 

to excuse nonperformance.   

 

  1. Part Performance:  If part performance is still possible after the occurrence of the presupposed 

condition, the code requires the seller to allocate among customers in a fair and reasonable manner.  Buyers must 

be notified seasonably of the delay, non-delivery, or expected allocation amounts and delivery date.  [UCC 2.615] 

 

  2. Buyer’s Option:  The buyer is given the option of agreeing to take the available quota.  In the 

alternative, she may terminate the agreement if the prospective deficiency substantially impairs the value of the 

whole contract and attempt to purchase her requirements elsewhere.  [UCC 2.615 and .616] 

 

Rigos Tip:  Impracticability and impossibility are favorite bar topics.  If you seek, you will almost always find.  

(Review this CISSUU topical coverage in the Contracts chapter, too).  Make sure neither party assumed the 

particular risk or caused the commercial impracticability. 

 

 L. Insecurity and Assurance of Performance 

 

  1. UCC Provision:  The UCC provides for a statutory right to assurances if a party has reasonable 

grounds to question the other party‘s ability or willingness to perform the executory portion of a contract.  Upon 

receipt of a written demand, the other contracting party must submit a response giving written assurance of 

performance to the insecure party.  

 

  2. Consequence of Non-Compliance:  Failure to respond adequately within a reasonable time limit 

not exceeding 30 days allows the requesting party to treat the contract as repudiated.  This also allows the insecure 

party to suspend performance without being in breach.  In addition, the Code provides that an insecure seller may 

stop delivery of goods in transit despite the fact that title may have passed to the debtor.  The buyer is then entitled 

to the goods only on a COD basis.  [UCC 2.609] 

 

  3. Communication Purpose:  Because the exact required response of the assurance is not specified, 

the UCC merely intends to promote communications between the parties. 

 

  3. Exam Fact Patterns:  Exam questions have included a report from a trustworthy source that the 

seller will not perform; anticipatory repudiation by the seller; buyer insolvency; delivery of non-conforming goods 

in the first installment of a multi-lot contract; or failure to pay for the first lot.  Acceptance of one delivery of non-

conforming goods or accepting late payment does not prejudice the aggrieved party‘s right to demand adequate 

assurances of compliance of future performance and other performance requirements. 
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III. LIABILITY OF A GOODS SELLER FOR BREACH OF WARRANTY 

 

Rigos Tip:  Warranty liability theory of recovery is tested in close to half of Washington‘s Article 2 questions.  It 

always applies to business economic losses such as a business purchasing goods that do not conform to the 

contract specifications.  If the question involves physical injuries of a consumer, analyze the claim under the 

Washington Products Liability Act.  See further details in chapter 8 Torts. 

 

 A. Express Warranties 

 

 Express warranties include all of a seller‘s affirmations of fact and promises, which become a part of the 

basis of the bargain.  The buyer must have relied thereupon, but it is not always necessary that the seller intended 

to create a warranty.  The warranty may include a sample, model, blueprint, technical specification or description, 

and perhaps an advertisement.  However, such affirmations must rise above mere opinion, puffing, ―sales talk,‖ or 

preliminary bargaining.  [UCC 2.313] 

 

 B. Implied Warranty Actions 

 

 In addition to any seller‘s express affirmations, the UCC imposes, as default terms, certain implied 

warranties.  Implied warranties are warranties of absolute liability and do not turn upon negligence of the D.  It 

does not matter if the seller lacked knowledge of the defect or was not careless in his behavior.  Sales (and 

contract) liability is no-fault.  Under the ―gravemen test,‖ warranty recoveries will almost always be available  to 

the injured party if the injury was caused by the good. 

 

  1. Merchantability:  The UCC imposes an implied requirement on merchant sellers that their goods 

must be merchantable.  Merchantability means the goods pass without objection in the trade, be of fair and average 

quality, and fit for the ordinary purposes for which such goods are used.  The container, packaging, and labeling of 

the goods must also meet this standard.  Usage of trade will normally establish this standard.  [UCC 2.314]  If the 

buyer inspects the goods before entering into the contract, there is no implied warranty as to defects which should 

have been detected.  There is also no warranty that livestock are free from sickness or disease.  [UCC 2.316(3)] 

 

  2. Fitness for a Particular Purpose:  This applies if the buyer has asked the seller to use their 

expertise in selecting the most appropriate item for the buyer‘s particular purpose.  The seller must know that the 

buyer is relying upon their advice in selecting the right item for the purpose.  A writing is not required.  This 

provision also applies to non-merchant sellers.  [UCC 2.315] 

 

  3. Title and Against Infringement:  This imposes on the seller the requirements of good title, the 

right to transfer, and that the item is free from security interests, liens, encumbrances, or claims of which the buyer 

lacked knowledge.  The goods also must not infringe on any third parties‘ patent or copyright.  This last restriction 

does not apply if a buyer gives the seller the specifications for custom ordered goods.  [UCC 2.312] 

 

 C. Limitations 

 

 Sellers can attempt to escape warranty liability through the use of limitations or exclusions. 

 

  1. Policy of the Law:  The policy of the law is generally against limitations or exclusions of 

liability.  Any ambiguity in such attempted language in the sales document is to be construed against the seller. 

 

  2. Dollar Limitation, Repair and Replace:  Limitations on remedies include a ceiling on the 

recoverable dollar amount resulting from a breach, return and refund, or the repair and replacement of non-

conforming goods.  Such limitations may be enforced as the buyer‘s sole remedy if the contract states it is the 

exclusive remedy.  However, there must be a fair quantum of remedy for breach, the agreement cannot fail of its 

essential purpose, and any restriction cannot operate to deprive the buyer of the substantial value of the bargain. 

 

 D. Exclusions and Disclaimers  5 Cs Test  

 

 Bargained for exclusions  where the seller is attempting to disclaim total liability  are allowed with 

some limitations.  In Washington, they are subject to a two-step analysis.  The first analytical step is whether the 

exclusion language meets each and every exclusionary element of the 5 Cs test: 
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  1. Clear:  The language must be clearly written so a reasonable buyer would understand that there is 

no remedy.  Any ambiguity will be construed against the seller. 

 

  2. Conspicuous:  The writing must be obvious so that a reasonable buyer should have seen the 

exclusion.  Small print or language hidden in the middle of a long convoluted paragraph is suspect. 

 

  3. Conscionable:  The exclusion must be bargained for in good faith and not unexpected. 

Standardized adhesion contracts without explicit negotiations are suspect. 

 

   a. Effect:  If the disclaimer is unconscionable, the court may limit its application or void the 

contract in total.  The UCC recognizes that most consumers have no ability to bargain and therefore no influence 

over what terms merchants and manufacturers include in their standard sales contracts.   

 

   b. Personal, Family, or Household Use:  An attempt to limit remedies for personal injury 

resulting from consumer goods is ―prima facie unconscionable.‖  Limitation of remedy to repair and replace is 

invalid unless the seller has a physical facility within Washington state to perform the obligation.  [UCC 2.719] 

 

  4. Consistent:  The exclusion cannot attempt to override express warranties previously made in the 

same document.  UCC 2.316, Comment No. 1 specifies that this consistency requirement was added to deal with 

clauses purporting to exclude liability from ―all warranties, express or implied‖ or similar.  This requirement 

makes it virtually impossible to disclaim responsibility for an express warranty. 

 

  5. Consumer Purchaser:  Disclaimers by a merchant must set forth with particularity the qualities 

and characteristics not warranted if the purchase is for personal, family, or household use.  [UCC 2.316(4)] 

 

  6. Second Step:  Special Words:  The second analytical step is whether the exclusionary language 

meets one of the enumerated tests that UCC 2.316 has authorized and the courts have historically allowed. 

 

   a. Merchantability:  The statute states the implied warranty of merchantability is disclaimed or 

excluded by using the word ―merchantability.‖  Examples include, ―as is,‖ ―with all faults,‖ ―not merchantable,‖ or 

other language in which the buyer assumes the entire quality risk.  This does not override express warranties.  

There is no requirement the merchantability disclaimer be written, but where it is written, it must be conspicuous.   

 

   b. Fitness for a Particular Purpose:  Sellers are allowed to exclude the implied warranty of 

fitness for a particular purpose with a disclaimer which must be written and conspicuous: ―There are no warranties 

which extend beyond the description on the face hereof.‖  Remember the consistency requirement of your 5 Cs.  

 

   c. Title and Against Infringement:  This implied warranty is very difficult to exclude.  

General disclaimers are not allowed.  Detailed disclosure language or facts such that the buyer knew that the title 

was contested or that the seller was only conveying whatever interest he had without claim of title may qualify. 

 

 E. Washington Products Liability Act 

 

 The Washington Products Liability Act (WPLA) contains express and implied warranty liability theories 

against manufacturer-sellers of new products if they cause personal injury or property damage.  The content of the 

warranties is the same as specified above.  However, the WPLA is an integrated whole that also contains 

numerous non-contractual theories.  So you should consult the WPLA discussion in the torts chapter to prepare for 

any question involving personal injury or property damage caused by a product defect. 

 

 F. Privity  Vertical and Horizontal 

 

 Used product sellers are not covered by the WPLA.  Any personal injury claim against them therefore 

involves traditional theories, including breach of warranty under the UCC. 

 

  1. Standing:  The buyer herself may sue for breach of warranty under the UCC.  In addition, third 

party beneficiary status is extended to the buyer‘s family or household members and guests (horizontal privity).  If 

it is reasonable to expect that such persons would use or consume the good and thus be within the foreseeable zone 

of danger.  Vertical privity generally allows the parties to sue anyone in the distribution chain from retailer to 
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manufacturer.  Washington case law is mixed as the rights of remote buyer to sue other than their immediate seller 

for breach of implied warranties. 

 

  2. Exclusions Ineffective:  A seller may not exclude or limit this section which expands traditional 

privity of contract.  [UCC 2.318]  This ―privity‖ section of the Code does not limit who can sue under the WPLA. 

 

Rigos Tip:  Implied warranties and exclusions by a merchant are very frequent on the Washington Bar. 

 

 G. Magnuson-Moss Act 

 

 The Magnuson-Moss Act of 1975 requires detailed information about any written warranty made by a 

seller to a consumer for a consumer product sold in interstate commerce.  [15 U.S.C. §2301-2312] 

 

  1. Full or Limited Warranty:  The warranty must be designated as ―full‖ or ―limited.‖  If ―full,‖ 

the implied warranty of merchantability can not be limited.  Further, an assignee of the purchaser may enforce the 

warranty even if beyond the privity scope of UCC 2.318.  If the warranty fails to meet any of the Act‘s 

requirements, it must be clearly and conspicuously labeled ―limited.‖ 

 

  2. Anti-Lemon Provisions:  The ―anti-lemon‖ provisions apply to a ―repair-or-replace‖ warranty 

limitation provision.  The consumer must be allowed a choice of replacement or a complete refund (rescission) if 

the product is a ―lemon‖ that cannot be repaired after repeated attempts.  

 

  3. Federal Trade Commission (FTC) Enforces:  The FTC is charged with the responsibility of 

enforcing the Act.  A civil action is possible including class action status if there are at least 100 Ps. 

 

IV. SHIPMENT/DELIVERY/PAYMENT TERMS 

 

 A. Payment, Price, and Delivery 

 

 Unless otherwise agreed, payment is due at the time and place of delivery of conforming goods.  [UCC 

2.310]  Payment by check is sufficient.  If a seller demands payment in cash, he must give an extension of time 

reasonably necessary for the buyer to procure the cash.  [UCC 2.511]   

 

  1. COD and Acceptance:  COD always means collect on delivery.  [UCC 2.310]  All goods must 

be tendered in a single delivery and payment is then due.  [UCC 2.307] 

 

  2. Non-Conforming Goods Accepted:  The buyer must pay at the contract rate for any goods 

accepted.  This means that even if the goods are defective, they must be paid for, although the buyer has a right to 

deduct reasonable damages from the price so long as he gives the seller notice of his intent to do so.  [UCC 2.717] 

 

  3. Open Price Term:  A price term is not necessary unless the parties intended to be bound only if 

the price was agreed.  The price to be imposed is a reasonable price at the time for delivery.  [UCC 2.305] 

 

  4. Place of Delivery:  The place for delivery is the seller‘s place of business.  The seller must give 

the buyer whatever notification is reasonably necessary to enable the buyer to take delivery.  [UCC 2.308] 

 

 B. Free on Board (FOB) 

 

 FOB means the seller bears the expense of putting the goods in possession of the carrier and loading.   

 

  1. FOB  Destination:  In an FOB place of destination contract, the freight charges are paid by the 

seller.  The seller bears the risk of loss until the goods are tendered to the buyer at the designated location. 

 

  2. FOB  Place of Shipment:  In an FOB seller‘s place of shipment point contract, FOB loading 

dock, or if FOB is stated but no location is specified, the buyer pays freight.  The seller pays for and is liable for 

damages in loading to the carrier, but the buyer bears the risk of loss thereafter.  [UCC 2.319(1)] 
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 C. Free Along Side (FAS) 

 

 FAS means that the seller, at their own expense, must deliver goods free alongside the carrier at a named 

port and tender receipt.  Upon delivery, risk of loss shifts to the buyer who must pay for loading. [UCC 2.319(2)] 

 

 D. Cost, Insurance, and Freight (CIF) 

 

 CIF means that the seller‘s price includes in a lump sum all the cost, insurance, and freight to the buyer‘s 

destination.  The seller delivers the goods to the carrier and pays for the insurance and freight.  Delivery to the 

carrier shifts risk of loss to the buyer who must seek any remedy against the carrier or insurer.  At this point, the 

seller is released from risk of loss.  The seller then forwards the ownership documents to the buyer who must pay 

on tender of the documents.  [UCC 2.320] 

 

 E. Ex-Ship 

 

 The seller must deliver the goods free of carriage liens to the buyer at the named port of destination and 

pay for vessel unloading.  Risk of loss then passes to the buyer.  [UCC 2.322] 

 

 F. No Arrival/No Sale 

 

 ―No arrival/no sale‖ or ―to arrive‖ in a destination contract excuses the seller from liability if the 

nondelivery resulted solely from hazards of transportation.  [UCC 2.324] 

 

V. TITLE AND RISK OF LOSS 

 

Rigos Tip:  Past bar exam questions have focused on the allocation of risk of loss between the seller and buyer. 

 

 A. General Rule 

 

  1. Parties Agree: The parties may agree as to when title passes as long as it is after the goods are in 

existence and have been identified in the contract.  Under the common law, risk of loss transfers with title.  Under 

the UCC, title passes when the seller has completed performance of delivery.  Risk of loss generally shifts to the 

buyer upon receipt and acceptance of conforming goods.  The parties may vary from this rule and agree as to who 

will bear the risk of loss in a particular situation.   

 

  2. No Agreement:  If no agreement, the general rule is that the breaching party retains risk of loss 

until the other party has insurance coverage.  If a tender or delivery of goods so fails to conform to the contract as 

to give the buyer a right of rejection, the title and risk of loss remain with the seller until the breach is cured.  

Similarly, if the buyer rightfully revokes acceptance, the risk of loss shifts back to the seller.  [UCC 2.510] 

 

 B. “Tender” of Delivery 

 

 The seller must tender delivery to the buyer and this is to be in one lot unless agreed to the contrary.  [UCC 

2.307]  If the seller‘s tender of delivery is refused by the buyer and the goods are subsequently destroyed while 

remaining on the seller‘s premises, the status of the seller becomes important.  [UCC 2.503] 

 

  1. Non-Merchant Seller:  Risk of loss passes to the buyer upon a non-merchant (casual) seller‘s 

mere tender of delivery of conforming goods.   

 

  2. Merchant Seller:  If the seller is a merchant, risk of loss only passes upon actual receipt by the 

buyer; mere tender of delivery is insufficient.  Usually this means the merchant bears the risk of loss because risk 

stays with possession of the goods at the seller‘s place of business.  [UCC 2.509(3)] 

 

 C. Destination and Shipment Contracts 

 

 If the seller is obligated to ship to a particular destination, risk of loss passes when delivery of the goods is 

tendered at that destination.  If the seller is obligated to ship the goods to the buyer but no particular destination is 

specified, risk of loss passes when the goods are delivered to the carrier.  The seller must promptly notify the 

buyer of the shipment.  [UCC 2.504] 
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 D. Documents of Title 

 

 Documents of title are instruments constituting ownership of the goods, such as a warehouse receipt.  

Unless otherwise agreed, the buyer must pay against a tender of the documents of title if goods are in the 

possession of a warehouseman or bailee.  Risk of loss passes to the buyer at this time.  [UCC 2.509(2)] 

 

 E. Power to Transfer 

 

 A purchaser of goods acquires all rights that his transferor had.  A person with voidable title has the power 

to transfer good title to a good faith purchaser for value even though the goods were delivered in exchange for a 

check which was later dishonored.  In comparison, a thief can never transfer good title to stolen goods.  Entrusting 

goods to a merchant who deals in goods of that kind usually gives the merchant the power to transfer all rights to a 

buyer in the ordinary course.  [UCC 2.403] 

 

 F. Conditional Sales 

 

 These rules cover situations where the buyer has the right to return conforming delivered goods.  The 

question is whether the buyer‘s creditors may levy on such goods that are on the buyer‘s premises.  A wholesaler 

providing a retailer with inventory is an example. 

 

  1. Sale or Return:  A ―sale or return‖ applies if the goods are primarily for resale.  This 

arrangement allows a retailer buyer who cannot resell the goods to his customers to return them to the wholesaler 

at her own risk and expense.  Title and risk of loss passes to the retailer upon receipt of the goods; this allows the 

retailer‘s creditors to levy on the goods before the wholesaler is paid.   

 

  2. Sale on Approval:  A ―sale on approval‖ applies if the goods are primarily for the buyer‘s use.  

Title and risk of loss are retained by the seller so that the goods are not subject to claims of the retailer‘s creditors.  

The buyer must formally approve or accept the goods before the title and risk of loss transfer.  Acceptance may be 

implied by the refusal to return the goods within a reasonable time period.  Returns are at the seller‘s risk and 

expense. 

 

  3. Ambiguous Terms:  Reasonable doubts as to the nature of the transaction are to be resolved in 

favor of the general creditors of the retailer.  This ―sale or return‖ conclusion is appropriate because the seller can 

always perfect their security interest through a proper recording of the financing statement.  [UCC 2.326 and 

2.327]  (For details see discussion in chapter 2-11 on Secured Transactions.) 

 

 G. Consignments 

 

 Consignment is selling the goods of others.  On July 1, 2001, UCC 2.326(3) was deleted in Washington so 

consignors attempting to protect their collateral must comply with Article 9‘s perfection rules by filing.  [UCC 

2.326] 

 

 H. Insurable Interest 

 

 A buyer is allowed an insurable interest prior to receiving title or risk of loss.  Buyers may thus insure their 

interest in the goods they do not yet physically control.  [UCC 2.501] 

 

  1. Existing Goods:  An insurable interest arises when a contract is entered into for existing 

identified goods.   

 

  2. Future Goods:  For goods to be delivered in the future, an insurable interest comes into existence 

when they are shipped, marked, segregated, or otherwise identified as relating to the buyer‘s particular order.  

They must be at a point where they are distinguishable from the seller‘s other inventory. 

 

  3. Seller’s Insurable Interest:  The seller retains an insurable interest as long as she has title to, or 

any security interest in, the goods.  An insurable interest in proceeds derived from the disposition of collateral is 

allowed if such collateral was subject to an insurable interest.  [UCC 9.102(64)(E)] 
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VI. REMEDIES FOR BREACH 

 

Rigos Tip:  In the past, remedies has been one of the most heavily tested areas on the UCC Sales bar questions. 

 

 A. In General 

 

  1. Right to Cure:  If a tender of performance is rejected by the buyer because the goods fail to 

conform, the buyer must state the particular defect.  [UCC 2.605]  The seller has the right to ―cure‖ the defect 

before the contract performance date.  The seller must promptly (―seasonably‖) notify the buyer of the intention to 

cure.  [UCC 2.508] 

 

  2. Perfect Tender Rule:  A buyer‘s right to reject arises if the goods ―fail in any respect to conform 

to the contract.‖  A buyer may accept none, all, or any portion of such a shipment.  [UCC 2.601]  The UCC‘s 

required ―perfect tender rule‖ is a higher standard than the common law‘s substantial performance. 

 

   a. Rejection:  However, a rejection by the buyer must be made within a reasonable time of 

receipt.  [UCC 2.607]  Even if a buyer accepts the goods, he may revoke acceptance of non-conforming goods if 

he reasonably thought the seller waived cure, or if it was difficult to determine breach.  Revocation of acceptance 

must occur within a reasonable time after the buyer discovers or should have discovered the breach.  [UCC 2.608]  

 

   b. Accommodation Tender:  The shipment of non-conforming goods can be simultaneously an 

acceptance of the offer and a breach of the contract.  To protect himself, the seller may ship non-conforming goods 

by notifying the buyer it is an ―accommodation sale,‖ in which case, the shipment is not an acceptance, but a 

counter-offer. 

 

  3. Damage Limitations:  Commercial consequential damages may be limited or excluded in the 

contract, subject to the constraints of unconscionability.  A limitation of damages for personal injury in a consumer 

goods contract is prima facie unconscionable.  The UCC will also not allow a remedy limitation if it fails of its 

essential purpose. [UCC 2.719] 

 

  4. Liquidated Damages:  Liquidated damages specified in the contract must be a reasonable 

estimate of either the anticipated or actual harm caused by the breach.  A term fixing unreasonably large liquidated 

damages is void as a penalty.  P is then limited to recovering actual damages.  [UCC 2.718] 

 

  5. Deposit Retention:  If the buyer breaches, a seller may choose to retain the smaller of 20% of the 

contract or $500 of the buyer‘s deposit.  [UCC 2.718]  Alternatively, the seller may deduct from the deposit such 

damages as are available to him under the ―seller‘s remedies‖ section of the Code (see below). 

 

  6. Divisible Contracts:  Unless intended to the contrary, a single delivery is assumed.  If delivery is 

made in separate lots, the price may be apportioned.  The UCC will usually enforce whatever quantity was 

delivered, accepted, or paid for.  A court may also interpret the contract as divisible to avoid forfeiture of the 

whole.  [UCC 2.307]  This result is similar to common law substantial performance for contractors. 

 

  7. Installment Contract:  If the delivery of separate lots is required or authorized in the contract, 

the buyer may reject any installment which is non-conforming.  A non-conforming installment must be accepted if 

the seller gives adequate assurance that they intend to cure.  If the non-conforming installment is not cured and it 

substantially impairs the value of the whole contract, the entire contract is breached.  [UCC 2.612] 

 

  8. Anticipatory Repudiation:  An unequivocal and unambiguous repudiation of a future 

performance duty entitles the aggrieved party to suspend his or her own performance.  [UCC 2.610]  This may 

trigger the right to demand an adequate assurance of performance.  [UCC 2.609]  In addition, the non-breaching 

party may immediately resort to any remedy for breach otherwise available.  Anticipatory repudiation may be 

retracted unless the aggrieved party has materially changed their position.  [UCC 2.611] 

 

  9. Damage Mitigation:  The non-breaching party has a duty to mitigate or minimize any 

consequential losses caused by the breach.  Washington calls this the doctrine of avoidable consequences.  

Damages, losses, and related costs which could have been reasonably avoided are not recoverable.  The UCC 

distinguishes required mitigation depending upon which party is aggrieved. 
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   a. Seller Duty:  If the buyer breaches, the seller‘s sale at market must be commercially 

reasonable and at the highest possible price.  [UCC 2.706] 

 

   b. Non-Merchant Buyer:  The Code distinguishes between two types of buyers.  A casual 

buyer may have taken physical possession of goods before a rightful rejection.  Upon rejection, the seller must be 

notified; the buyer has a duty to hold the goods with reasonable care for the seller‘s disposition.  The buyer has no 

further obligation.  [UCC 2.602] 

 

   c. Merchant Buyer:  A merchant buyer with possession of a seller‘s non-conforming goods 

must notify the seller and follow any reasonable instructions of the seller.  This includes returning the goods if 

requested.  If no instructions are received from the seller and the goods are perishable (crops) or will decline 

speedily in value, the buyer must make a reasonable effort to sell them for the seller‘s account.  [UCC 2.603] 

 

   d. No Mitigation for Market Remedies:  Both seller and buyer are entitled to pursue their 

respective market remedies even if there was no attempt by the seller to resell or the buyer to cover. 

 

   e. Payment and Sale:  If the buyer has paid for and has possession of goods that do not 

conform to the contract, the buyer may dispose of the seller‘s goods.  The seller must receive prior notice of the 

disposition sale.  The buyer is entitled to the proceeds of the sale for prior payments made to the seller and 

expenses of the sale, including a selling commission of up to 10% of the gross proceeds.  [UCC 2.603] 

 

 B. Seller’s Remedies 

 

 An aggrieved seller (such as where a buyer refuses to accept a timely conforming tender of performance or 

fails to furnish an agreed letter of credit) has certain remedies. 

 

  1. Basic Measures: 

 

   a. Stop Transit:  Upon the buyer‘s breach, the seller may stop goods in transit and demand 

COD for any future shipment. 

 

   b. Market:  The seller may also cancel the contract and/or sue for the difference between the 

contract price and the market price.  This market price is calculated at the time and date of tender. 

 

   c. Resale:  Alternatively, the seller may resell the goods and sue for the difference between the 

contract price and the resale price.  However, all aspects of the resale must be in good faith and commercially 

reasonable.  [UCC 2.703]  The buyer must be notified of the sale.  [UCC 2.706] 

 

  2. Incidental Damages:  Incidental damages are costs incurred by the seller in a reasonable attempt 

to avoid loss.  These may include storage, insurance, commissions, and costs of resale incurred to mitigate 

damages.  Notice that consequential damages are not available to the seller.  [UCC 2.710] 

 

  3. Lost Profit Remedy:  If neither the resale nor the market remedies yield any damages, the seller 

may attempt to characterize himself as a ―lost volume seller,‖ and sue for lost profits.  [UCC 2.708]  Look for 

situations in which the seller routinely sells the same good at the same price to all buyers and hence, there is no 

difference between the contract price and market price.  The seller must show that if the buyer had not breached, 

he would have made ―one more sale.‖  Damages, including reasonable overhead, would then give the seller his 

gross profit. 

 

  4. Buyer’s Insolvency:  If the seller discovers the buyer is insolvent, the seller may stop delivery or 

refuse to make delivery except for cash.  [UCC 2.705]  A seller may also reclaim goods from an insolvent buyer as 

an alternative to seeking damages.  This right applies up to 10 days after delivery.  There is no time limit for 

reclamation if the buyer in writing misrepresents solvency within three months of delivery or pays for the goods 

with a dishonored check.  Reclamation is an exclusive remedy; no other damages are possible.  [UCC 2.702] 

 

 C. Buyer’s Remedies 

 

Rigos Tip:  The buyer‘s remedies are more heavily tested than the seller‘s.  A perfect tender is required.  Cover 

damage details are the biggest issue, but incidental and consequential damages are also frequently present. 
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 A buyer is aggrieved when the seller fails to deliver, or delivers non-conforming goods.  A perfect tender 

is required.  A buyer may accept all, reject all, or accept any commercial unit and reject the rest of non-conforming 

goods.  Such acceptance does not foreclose any other buyer remedy.  [UCC 2.601] 

 

  1. Non-Acceptance and Rejection:  The buyer must make some affirmative action to avoid 

acceptance.  [UCC 2.602]  A rejection must be made within a reasonable time of receipt.  [UCC 2.607] 

 

  2. Defense Waiver Invalid:  RCW 63.14.150 invalidates any provision in a retail installment 

contract which waives the right of a buyer to assert a defense against a seller or the seller‘s assignee.  This is not 

limited to consumers.  Thus such a buyer retains all rights and remedies upon a seller‘s breach. 

 

  3. Inspection Right:  A buyer has a reasonable right to inspect the goods before payment or 

acceptance.  While COD may require payment before inspection, this is not acceptance.  If non-conforming, the 

price may be recovered.  [UCC 2.513] 

 

  4. “Cover” Damages:  Upon seller‘s breach, a buyer may choose to ―cover‖ their requirements by 

purchasing equivalent substitute goods from another supplier.  The buyer must act without unreasonable delay, and 

the purchase price must be ―reasonable.‖  The buyer‘s damage amount is the difference between the cost of 

―cover‖ and the contract price.  [UCC 2.712] 

 

  5. Other Buyer’s Damages:  In addition to this basic measure, the buyer is entitled to incidental 

and consequential damages, less any expenses saved by the breach.   

 

   a. Incidental Damages:  Incidental damages are the buyer‘s costs flowing from the breach, 

such as the care of rightfully rejected goods and the reasonable expenses of effecting cover.   

 

   b. Consequential Damages:  Consequential damages protect the expectancy interest; they are 

the buyer‘s economic advantage which would have resulted from the contract had there not been a breach.  The 

seller must have had reason to know (foreseeability) that such consequential damages would result from the 

breach, and the buyer may not recover those consequential damages that could have been avoided by cover or 

otherwise (mitigation).  An example is the profit which would have been realized on resale.  Consequential 

damages may usually be limited or excluded unless this would be unconscionable.  [UCC 2.715] 

 

  6. Market Price Remedy:  The buyer is also entitled to elect the ―market‖ remedy.  This remedy is 

the difference between the market price (at the time the buyer learned of the breach) and the contract price.  [UCC 

2.713] 

 

  7. Anticipatory Repudiation:  The buyer‘s cover price after a seller‘s anticipatory repudiation is to 

be determined when the buyer learned of the repudiation.  This provision will bar damages attributable to later 

price increases occurring before the buyer actually covers.  [UCC 2.610] 

 

  8. Specific Performance:  A buyer is allowed specific performance and replevin only if three 

conditions are met.  (1) The buyer must be unable to cover; (2) the goods must have been identified in the contract; 

and (3) the goods have not been transferred to a bona fide purchaser (BFP).  It is not likely that all three of these 

conditions will be met and thus the UCC does not favor specific performance as a buyer‘s remedy when the seller 

breaches.  [UCC 2.716] 

 

  9. Remedy for Breach in Regard to Accepted Goods:  When the buyer has accepted defective 

goods and given notice of breach, he may recover as damages ―the loss resulting in the ordinary course of events 

from the seller‘s breach.‖  The measure for damages for breach of warranty is the value of the goods as warranted 

minus their value as delivered, plus foreseeable consequential damages. 

 

 D. Statute of Limitations 

 

 The lawsuit must be commenced within four years after the cause of action has accrued.  This trigger date 

is when the breach occurs, even if the aggrieved party lacked knowledge of the breach at that time.  (The tort 

discovery rule does not apply.)  Breach of warranty is triggered when tender of delivery was made.  The parties 

may agree to reduce the four year period to not less than one year (usual if a seller‘s contract), but cannot extend 

the statute of limitations period beyond four years.  [UCC 2.725] 
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SECTION 1 

 

UCC  SALES QUESTIONS 

 

1. Which of the following offers for the sale of 

widgets is not enforceable if the seller changes his 

mind prior to acceptance?  

 (A) A merchant tells buyer in writing she will 

sell the widget for $35,000 and that the 

offer will be irrevocable for ten days.  

 (B) A merchant writes buyer offering to sell the 

widget for $35,000. 

 (C) A merchant telegraphs buyer offering to sell 

the widget for $35,000 and promises to 

hold the offer open for ten days.  

 (D) A merchant writes buyer offering to sell the 

widget for $35,000 and stating that the offer 

will be irrevocable for ten days if buyer will 

pay $1.00.  Buyer pays.  

 

2. Lee Motors sold an oral option to Hall, Inc., for 

$50.  The option was to purchase any late model used 

automobiles received by Lee as trade-ins on new cars 

for the next 100 days.  Hall paid the $50 and promptly 

sent Lee a signed memorandum which correctly 

described the agreement and its terms.  Lee did not 

respond until after 30 days had elapsed and it had 

discovered it had made a very bad bargain.  

Therefore, it notified Hall that it would no longer 

perform under the terms of the option, which it 

alleged was invalid, and it enclosed a check for $50 to 

Hall‘s order. Which of the following is correct? 

 (A) The oral option is invalid for lack of 

consideration. 

 (B) The Statute of Frauds can be validly 

asserted by Lee to avoid liability. 

 (C) Lee has entered into a valid contract with 

Hall. 

 (D) Options for a duration of more than three 

months are unenforceable. 

 

3. Doral Inc., wished to obtain an adequate supply 

of lumber for its factory extension which was to be 

constructed in the spring.  It contacted Ace Lumber 

Company and obtained a 75-day written option (firm 

offer) to buy its estimated needs for the building.  

Doral supplied a form contract which included the 

option.  The price of lumber has risen drastically and 

Ace wishes to avoid its obligation. Which of the 

following is Ace‘s (seller‘s) best defense against 

Doral‘s assertion that Ace is legally bound by the 

option? 

 (A) Such an option is invalid if its duration is 

for more than two months. 

 (B) The option is not supported by any 

consideration on Doral's part. 

 (C) Doral is not a merchant. 

 (D) The promise of irrevocability was contained 

in a form supplied by Doral and was not 

separately signed by Ace. 

 

4. A merchant‘s irrevocable written offer (firm 

offer) to sell goods 

 (A) Must be separately signed if the offeree 

supplies a form contract containing the 

offer. 

 (B) Is valid for three months. 

 (C) Is nonassignable. 

 (D) Can not exceed a three-month duration 

even if consideration is given. 

 

5. Base Electric Co. has entered an agreement to 

buy its actual requirements of copper wiring for six 

months from the Seymour Metal Wire Company and 

Seymour Metal has agreed to sell all the copper 

wiring Base will require for six months.  The 

agreement between the two companies is 

 (A) Unenforceable because it is too indefinite as 

to quantity.   

 (B) Unenforceable because it lacks mutuality of 

obligation.   

 (C) Unenforceable because of lack of 

consideration.   

 (D) Valid and enforceable. 

 

6. Joseph Manufacturing, Inc., received an order 

from Raulings Supply Company for certain valves it 

manufactured.  The order demanded immediate 

shipment.  In respect to Joseph‘s options as to the 

manner of acceptance, which of the following is 

correct? 

 (A) Joseph can accept only by prompt shipment 

since this was the unambiguous manner 

indicated in the order.   

 (B) The order is construed as an offer to enter 

into either a unilateral or bilateral contract 

and Joseph may accept by a promise of or 

prompt shipment.   

 (C) If Joseph promptly ships the goods, 

Raulings must be notified within a 

reasonable time. 

 (D) Joseph may accept by mail, but he must 

make prompt shipment.    

 

7. Stand Glue Corp. offered to sell Macal, Inc., all 

of the glue it would need in the manufacture of its 

furniture for one year at the rate of $25 per barrel, 

F.O.B. seller‘s city.  Macal accepted Stand‘s offer.  

Four months later, due to inflation, Stand wrote to 

Macal advising Macal that Stand could no longer 

supply the glue at $25 per barrel, but offering to fulfill 

the contract at $28 per barrel instead.  Macal, in need 

of the glue, sent Stand a letter agreeing to pay the 

price increase.  Macal is 

 (A) Legally obligated to pay only $25 per barrel 

under the contract with Stand. 

 (B) Legally obligated to pay $28 per barrel 

under the contract with Stand. 
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 (C) Not legally obligated to purchase any glue.  

Stand has breached the contract. 

 (D) Legally obligated to pay $28 per barrel due 

to the fact inflation represents an 

unforeseen hardship. 

 

8. In which of the following situations would an 

oral agreement without any consideration be binding 

under the Uniform Commercial Code? 

 (A) A renunciation of a claim or right arising 

out of an alleged breach. 

 (B) A firm offer by a merchant to sell or buy 

goods which gives assurance that it will be 

held open. 

 (C) An agreement which is a requirements 

contract. 

 (D) An agreement which modifies an existing 

sales contract. 

 

9. On October 1, Baker, a wholesaler, sent Clark, a 

retailer, a written signed offer to sell 200 pinking 

shears at $9 each.  The terms were F.O.B. Baker‘s 

warehouse, net 30, late payment subject to a 15% per 

annum interest charge.  The offer indicated that it 

must be accepted no later than October 10, that 

acceptance would be effective upon receipt, and that 

the terms were not to be varied by the offeree. Clark 

sent a telegram which arrived on October 6, and 

accepted the offer expressly subject to a change of the 

payment terms to 2/10, net/30.  Baker phoned Clark 

on October 7, rejecting the change of payment terms.  

Clark then indicated it would accept the October 1 

offer in all respects, and expected delivery within 10 

days.  Baker did not accept Clark‘s oral acceptance of 

the original offer. Which of the following is a correct 

statement? 

 (A) Baker‘s original offer is a firm offer, hence 

irrevocable. 

 (B) There is no contract since Clark‘s 

modifications effectively rejected the 

October 1 offer, and Baker never accepted 

either of Clark‘s proposals. 

 (C) Clark actually created a contract on October 

6, since the modifications were merely 

proposals and did not preclude acceptance. 

 (D) The statute of frauds would preclude the 

formation of a contract in any event. 

 

10. Which of the following requirements must be 

met for modification of a sales contract under the 

Uniform Commercial Code? 

 (A) There must be consideration present if the 

contract is between merchants.   

 (B) There must be a writing if the original sales 

contract is in writing. 

 (C) The modification must satisfy the Statute of 

Frauds if the contract as modified is within 

its provisions.   

 (D) The parol evidence rule applies and thus a 

writing is required.   

 

11. Ambrose telephoned Miller Adding Machine 

Company and ordered 1,000 pocket calculators at 

$4.05 each.  Ambrose agreed to pay 10% immediately 

and the balance within ten days after receipt of the 

entire shipment.  Ambrose forwarded a check for 

$405.00 and Miller shipped 500 calculators the next 

day, intending to ship the balance by the end of the 

week.  Ambrose decided that the contract was a bad 

bargain and repudiated it, asserting the Statute of 

Frauds.  Miller sued Ambrose.  Which of the 

following will allow Miller to prevail despite the 

Statute of Frauds? 

 (A) The contract is not within the requirements 

of the statute. 

 (B) Ambrose paid 10% down. 

 (C) Miller shipped 500 of the calculators. 

 (D) Ambrose admitted in court that it made the 

contract in question. 

 

12. The Uniform Commercial Code Section 2-201 

Statute of Frauds 

 (A) Codified common law rules of fraud. 

 (B) Requires that all formal contracts be in 

writing and signed by the parties to the 

contract. 

 (C) Does not apply if the parties waive its 

application in the contract. 

 (D) Sometimes results in a contract being 

enforceable by only one party. 

 

13. Certain oral contracts fall outside the Statute of 

Frauds.  An example would be a contract between 

 (A) A creditor and a friend of the debtor, 

providing for the friend's guaranty of the 

debt in exchange for the creditor's binding 

extension of time for payment of the debt. 

 (B) A landlord and a tenant for the lease of land 

for ten years. 

 (C) A school board and a teacher entered into 

on January 1, for nine months of service to 

begin on September 1. 

 (D) A retail seller of television sets and a buyer 

for the sale of a TV set for $399 C.O.D. 

 

14. Which of the following requirements must be 

met for modification of a sales contract under the 

Uniform Commercial Code? 

 (A) The modification must satisfy the Statute of 

Frauds if the contract as modified is within 

its provisions. 

 (B) There must be consideration present if the 

contract is between merchants. 

 (C) The parol evidence rule applies and thus a 

writing is required. 

 (D) There must be a writing if the original sales 

contract is in writing. 

 

15. Donaldson suffered an injury due to a 

malfunction of a power tool he had purchased from 

Malloy Hardware.  The tool was manufactured by 

Superior Tool Company.  Donaldson has commenced 
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an action against Malloy and Superior based upon 

strict liability.  Which of the following is a correct 

statement? 

 (A) Donaldson‘s suit against Malloy will be 

dismissed since Malloy was not at fault. 

 (B) Privity will not be a valid defense against 

Donaldson‘s suit. 

 (C) Superior will not be liable if it 

manufactured the tool in a non-negligent 

manner. 

 (D) The lawsuit will be dismissed since strict 

liability has not been applied in product 

liability cases in the majority of 

jurisdictions. 

 

16. Hall is suing the manufacturer, the wholesaler, 

and the retailer for bodily injuries caused by a 

lawnmower Hall purchased.  Under the theory of 

strict liability 

 (A) Privity will be a bar insofar as the 

wholesaler is concerned if the wholesaler 

did not have a reasonable opportunity to 

inspect. 

 (B) Contributory negligence on Hall's part will 

always be a bar to recovery. 

 (C) The manufacturer will avoid liability if it 

can show it followed the custom of the 

industry. 

 (D) Hall may recover despite the fact that he 

can not show that any negligence was 

involved. 

 

17. Barbara Murphy was a purchasing agent for a 

hydrorail shipping company who desired to purchase 

a crane that could lift 10 ton containers. She explained 

these requirements to the salesman in the showroom 

of the regional crane distributor.  The salesman 

recommended a particular model which would satisfy 

Murphy‘s purpose.  Murphy signed the sales contract 

that did not mention the purpose for which the crane 

was going to be used. Subsequently, the crane broke 

in lifting a 7 ton container.  Under the circumstances: 

 (A) Murphy cannot recover against the seller 

because the representation was not in 

writing. 

 (B) The seller will prevail because the parol 

evidence rule will prohibit introduction of 

any prior or contemporaneous statements 

which contradict the terms of the final 

written agreement. 

 (C) Murphy will prevail under an implied 

warranty theory only if she can prove the 

seller knew of the reliance. 

 (D) Murphy could not collect if the seller was a 

non-merchant/casual seller. 

 

18. The Uniform Commercial Code provides for a 

warranty against infringement.  Its primary purpose is 

to protect the buyer of goods from infringement of the 

rights of third parties.  This warranty 

 (A) Only applies if the sale is between 

merchants. 

 (B) Must be expressly stated in the contract or 

the Statute of Frauds will prevent its 

enforceability. 

 (C) Does not apply to the seller if the buyer 

furnishes specifications which result in an 

infringement. 

 (D) Can not be disclaimed. 

 

19. Ace Auto Sales, Inc., sold Williams a 

secondhand car for $9,000.  One day Williams parked 

the car in a shopping center parking lot. When 

Williams returned to the car, Montrose and several 

policemen were waiting.  It turned out that the car had 

been stolen from Montrose who was rightfully 

claiming ownership.  Subsequently, the car was 

returned by Williams to Montrose. Williams seeks 

recourse against Ace Auto Sales who had sold him 

the car with the usual disclaimer of warranty.  Which 

of the following is correct?   

 (A) Since Ace Auto Sales‘ contract of sale 

disclaimed ―any and all warranties‖ arising 

in connection with its sale to Williams, 

Williams must bear the loss. 

 (B) Since Ace Auto and Williams were both 

innocent of any wrongdoing in connection 

with the theft of the auto, the loss will rest 

upon the party ultimately in possession. 

 (C) Had Williams litigated the question of 

Montrose‘s ownership to the auto, he 

would have won since possession is nine-

tenths of the law. 

 (D) Ace Auto will bear the loss since a warranty 

of title in Williams‘ favor arose upon the 

sale of the auto. 

 

20. Gold sold Sable ten fur coats.  The contract 

contained no specific provision regarding title 

warranties.  It did, however, contain a provision 

which indicated that the coats were sold ―with all 

faults and defects.‖  Two of the coats sold to Sable 

had been stolen and were reclaimed by the rightful 

owner.  Which of the following is a correct statement? 

 (A) The implied warranty of title is eliminated 

by the parol evidence rule. 

 (B) The contract automatically contained a 

warranty that the title conveyed is good and 

can only be excluded by specific language. 

 (C) Since there was no express title warranty, 

Sable assumed the risk. 

 (D) The disclaimer ―with all faults and defects‖ 

effectively negates any and all warranties. 

 

21. The Uniform Commercial Code implies a 

warranty of merchantability to protect buyers of 

goods.  To be subject to this warranty the goods need 

not be 

 (A) Fit for all of the purposes for which the 

buyer intends to use the goods. 

 (B) Adequately packaged and labeled. 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 27 

 (C) Sold by a merchant. 

 (D) In conformity with any promises or 

affirmations of fact made on the container 

or label. 

 

22. Filmore purchased a Miracle color television set 

from Allison Appliances, an authorized dealer, for 

$499.  The written contract contained the usual one-

year warranty as to parts and labor as long as the set 

was returned to the manufacturer or one of its 

authorized dealers.  The contract also contained an 

effective disclaimer of any express warranty 

protection, other than that which was included in the 

contract.  It further provided that the contract 

represented the entire agreement and understanding of 

the parties.  Filmore claims that during the bargaining 

process Surry, Allison‘s agent, orally promised to 

service the set at Filmore‘s residence if anything went 

wrong within the year.  Allison has offered to repair 

the set if it is brought to the service department, but 

denies any liability under the alleged oral express 

agreement.  Which of the following would be the best 

defense for Allison to rely upon in the event Filmore 

sues? 

 (A) The Statute of Frauds. 

 (B) The parol evidence rule. 

 (C) The fact that all warranty protection was 

disclaimed other than the express warranty 

contained in the contract. 

 (D) The fact that Surry, Allison‘s agent, did not 

have express authority to make such a 

promise. 

 

23. In general, disclaimers of implied warranty 

protection are 

 (A) Permitted if they are explicit and 

understandable and the buyer is aware of 

their existence. 

 (B) Not binding on remote purchasers with 

notice thereof. 

 (C) Void because they are against public policy. 

 (D) Invalid unless in writing and signed by the 

buyer. 

 

24. Webster purchased a drill press for $475 from 

Martinson Hardware, Inc.  The press has proved to be 

defective and Webster wishes to rescind the purchase 

based upon a breach of implied warranty. Which of 

the following will preclude Webster‘s recovery from 

Martinson? 

 (A) The press sold to Webster was a 

demonstration model and sold at a 

substantial discount; hence, Webster 

received no implied warranties. 

 (B) Webster examined the press carefully, but 

as regards the defects, they were hidden 

defects which a reasonable examination 

would not have revealed. 

 (C) Martinson informed Webster that they were 

closing out the model at a loss due to 

certain deficiencies and that it was sold 

―with all faults.‖ 

 (D) The fact that it was the negligence of the 

manufacturer which caused the trouble and 

that the defect could not have been 

discovered by Martinson without actually 

taking the press apart. 

 

25. The Uniform Commercial Code‘s position on 

privity of warranty as to personal injuries 

 (A) Resulted in a single uniform rule being 

adopted throughout most of the United 

States. 

 (B) Prohibits the exclusion on privity grounds 

of third parties from the warranty 

protection it has granted. 

 (C) Applies exclusively to manufacturers. 

 (D) Allows the buyer‘s family the right to sue 

only the party from whom the buyer 

purchased the product. 

 

26. Sanders Hardware Company received an order 

for $900 of assorted hardware from Richards & 

Company.  The shipping terms were F.O.B.  Lester 

Freight Line, seller‘s place of business, 2/10, net/30. 

Sanders packed and crated the hardware for shipment 

and it was loaded upon Lester‘s truck. While the 

goods were in transit to Richards, Sanders learned 

that Richards was insolvent in the equity sense 

(unable to pay its debts in the ordinary course of 

business).  Sanders promptly wired Lester‘s office in 

Denver, Colorado, and instructed them to stop 

shipment of the goods to Richards and to store them 

until further instructions.  Lester complied with these 

instructions.  Regarding the rights, duties, and 

liabilities of the parties, which of the following is 

correct? 

 (A) Sanders‘ stoppage in transit was improper if 

Richards‘ assets exceeded its liabilities. 

 (B) Richards is entitled to the hardware if it 

pays cash. 

 (C) Once Sanders correctly learned of Richards' 

insolvency, it had no further duty or 

obligation to Richards. 

 (D) The fact that Richards became insolvent in 

no way affects the rights, duties, and 

obligations of the parties. 

 

27. Hack Company owned 100 tires which it 

deposited in a public warehouse on April 25, 

receiving a negotiable warehouse receipt in its name.  

Hack sold the tires to Fast Freight Co.  On which of 

the following dates did the risk of loss transfer from 

Hack to Fast? 

 (A) May 1  Fast signed a contract to buy the 

tires from Hack for $15,000.  Delivery was 

to be at the warehouse. 

 (B) May 2  Fast paid for the tires. 

 (C) May 3  Hack negotiated the warehouse 

receipt to Fast. 
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 (D) May 4  Fast received delivery of the tires 

at the warehouse. 

 

28. Falcon, by telegram to Southern Wool, Inc., 

ordered 30 bolts of cloth, first quality, 60% wool and 

40% dacron.  The shipping terms were F.O.B. 

Falcon‘s factory in Norwalk, Connecticut.  Southern 

accepted the order and packed the bolts of cloth for 

shipment.  In the process it discovered that one half of 

the bolts packed had been commingled with cloth 

which was 50% wool and 50% dacron.  Since 

Southern did not have any additional 60% wool cloth, 

it decided to send the shipment to Falcon as an 

accommodation.  The goods were shipped and later 

the same day Southern wired Falcon its apology 

informing Falcon of the facts and indicating that the 

15 bolts of 50% wool would be priced at $15 a bolt 

less.  The carrier delivering the goods was hijacked on 

the way to Norwalk.  Under the circumstances, who 

bears the risk of loss? 

 (A) Southern, since they shipped goods which 

failed to conform to the contract. 

 (B) Falcon, since the shipping terms were 

F.O.B. Falcon's place of business. 

 (C) Southern, because the order was not a 

signed writing. 

 (D) Falcon, since Falcon has title to the goods. 

 

29. In deciding a controversy involving the question 

of who has the risk of loss, the court will look 

primarily to 

 (A) The intent of the parties manifested in the 

contract. 

 (B) The shipping terms used by the parties. 

 (C) Whether title has passed. 

 (D) The insurance coverage of the parties. 

 

30. In connection with the risk and expense 

associated with the delivery of goods to a destination 

under a sales contract, the term ―F.O.B. the place of 

destination‖ means that 

 (A) The seller bears the risk and expense. 

 (B) The buyer bears the risk and expense. 

 (C) The seller bears the risk but not the 

expense. 

 (D) The buyer bears the risk but not the 

expense. 

 

31. A Seattle sailboat dealer was negotiating to buy 

two sailboats.  The first was being sold by a yacht 

manufacturer and the second by a private seller.  The 

dealer/buyer was contacted by both sellers and told 

that both boats were ready to be picked up in early 

afternoon.  The buyer decided that it would be more 

convenient to pick them up the next morning.  A 

storm destroyed both sailboats later that evening.  

Assuming no insurance coverage, the risk of loss 

would be 

 (A) Borne by both the buyer and seller on a 

50/50 basis. 

 (B) Borne by both sellers because they had 

physical control over the boats. 

 (C) Borne by the private seller and the 

dealer/buyer. 

 (D) Borne by the yacht manufacturer and the 

dealer/buyer. 

 

32. A wholesaler wants to provide his retailer with 

inventory on credit but has learned that the customer 

is in financial trouble.  One of his salesmen reported 

that the retailer may have lien creditors and judgment 

creditors who could levy on the inventory.  Under the 

circumstances, the wholesaler might be best advised 

to 

 (A) Ship the goods on a ―sale or return‖ basis. 

 (B) Make sure the retailer signs an agreement 

that he will not give the inventory to third 

parties until he has paid for the goods. 

 (C) Ship the goods on a ―sale on approval‖ 

basis. 

 (D) File a security agreement within 10 days of 

the retailer receiving the goods. 

 

33. Gibbeon Manufacturing shipped 300 designer 

navy blue blazers to Custom Clothing Emporium. The 

blazers arrived on Friday, earlier than Custom had 

anticipated and on an exceptionally busy day for its 

receiving department.  They were perfunctorily 

examined and sent to a nearby warehouse for storage 

until needed.  On Monday of the following week, 

upon closer examination, it was discovered that the 

quality of the linings of the blazers was inferior to that 

specified in the sales contract.  Which of the 

following is correct insofar as Custom‘s rights are 

concerned?   

 (A) Custom can reject the blazers upon 

subsequent discovery of the defects.   

 (B) Custom must retain the blazers since it 

accepted them and had an opportunity to 

inspect them upon delivery.   

 (C) Custom‘s only course of action is 

rescission.  

 (D) Custom had no rights if the linings were of 

merchantable quality.  

 

34. The Balboa Custom Furniture Company sells 

fine custom furniture.  It has been encountering 

difficulties lately with some customers who have 

breached their contracts after the furniture they have 

selected has been customized to their order or the 

fabric they have selected has been cut or actually 

installed on the piece of furniture purchased.  The 

company therefore wishes to resort to a liquidated 

damages clause in its sales contract to encourage 

performance or provide an acceptable amount of 

damages.  Regarding Balboa‘s contemplated resort to 

a liquidated damages clause, which of the following is 

correct? 

 (A) Balboa may not use a liquidated damages 

clause since it is a merchant and is the 

preparer of the contract. 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 29 

  (B) Balboa can simply take a very large deposit 

which will be forfeited if performance by a 

customer is not made for any reason. 

 (C) The amount of the liquidated damages 

stipulated in the contract must be 

reasonable in light of the anticipated or 

actual harm caused by the breach.   

 (D) Even if Balboa uses a liquidated damages 

clause in its sales contract, it will 

nevertheless have to establish that the 

liquidated damages claimed did not exceed 

actual damages by more than 10%. 

 

35. A dispute has arisen between two merchants 

over the question of who has the risk of loss in a 

given sales transaction.  The contract does not 

specifically cover the point.  The goods were shipped 

to the buyer who rightfully rejected them. Which of 

the following factors will be the most important factor 

in resolving their dispute? 

 (A) Who has title to the goods. 

 (B) The shipping terms. 

 (C) The credit terms. 

 (D) The fact that a breach has occurred. 

 

36. Darrow ordered 100 sets of custom-made 

bookends from Benson Manufacturing, Inc. Darrow 

made substantial prepayments of the purchase price. 

Benson is insolvent and the goods have not been 

delivered as promised.  Darrow wants the bookends. 

Under the circumstances, which of the following will 

prevent Darrow from obtaining the bookends through 

specific performance? 

 (A) The fact that he did not pay the full price at 

the time of the purchase even though he has 

made a tender of the balance and holds it 

available to Benson upon delivery. 

 (B) The fact that he can obtain a judgment for 

damages. 

 (C) The fact that he was not aware of Benson‘s 

insolvency at the time he purchased the 

bookends. 

 (D) The fact that the goods have not been 

identified to his contract. 

 

37. Marvin contracted to purchase goods from Ling.  

Subsequently, Marvin breached the contract and Ling 

is seeking to recover the contract price. Ling can 

recover the price if 

 (A) Ling does not seek to recover any damages 

in addition to the price. 

 (B) The goods have been destroyed and Ling‘s 

insurance coverage is inadequate, 

regardless of risk of loss. 

 (C) Ling has identified the goods to the contract 

and the circumstances indicate that a 

reasonable effort to resell the goods at a 

reasonable price would be to no avail. 

 (D) Marvin anticipatorily repudiated the 

contract and specific performance is not 

available. 

 

38. Barstow Hardware Company received an order 

for $850 of assorted hardware from Flanagan & 

Company.  The shipping terms were F.O.B. Mannix 

Freight Line, seller‘s place of business, 2/10, net/3O.  

Barstow packed and crated the hardware for shipment 

and it was loaded upon Mannix Freight‘s truck.  

While the goods were in transit to Flanagan, Barstow 

learned that Flanagan was insolvent in the equity 

sense (unable to pay its debts in the ordinary course of 

business).  Barstow promptly wired Mannix Freight‘s 

office in Pueblo, Colorado, and instructed them to 

stop shipment of the goods to Flanagan and to store 

them until further instructions.  Mannix complied 

with these instructions.  Regarding the rights, duties, 

and liabilities of the parties, which of the following is 

correct?   

 (A) Barstow‘s stoppage in transit was improper 

if Flanagan‘s assets exceeded its liabilities. 

 (B) Flanagan is entitled to the hardware if it 

pays cash. 

 (C) Once Barstow correctly learned of 

Flanagan's insolvency, it had no further 

duty or obligation to Flanagan.  

 (D) The fact that Flanagan became insolvent in 

no way affects the rights, duties, and 

obligations of the parties. 

 

39. Brown ordered 100 cases of Delicious Brand 

peas at list price from Smith Wholesaler. Immediately 

upon receipt of Brown‘s order, Smith sent Brown an 

acceptance which was received by Brown.  The 

acceptance indicated that shipment would be made 

within ten days. On the tenth day Smith discovered 

that all of its supply of Delicious Brand peas had been 

sold.  Instead it shipped 100 cases of Lovely Brand 

peas, stating clearly on the invoice that the shipment 

was sent only as an accommodation.  Which of the 

following is correct? 

 (A) Smith‘s shipment of Lovely Brand peas is a 

counteroffer, thus no contract exists 

between Brown and Smith. 

 (B) Smith's note of accommodation cancels the 

contract between Smith and Brown. 

 (C) Brown‘s order is a unilateral offer, and can 

only be accepted by Smith‘s shipment of 

the goods ordered. 

 (D) Smith‘s shipment of Lovely Brand peas 

constitutes a breach of contract. 

 

40. Dey ordered 100 cases of Fancy Brand carrots at 

list price from Ned Wholesaler.  Immediately upon 

receipt of Dey‘s order, Ned sent Dey an acceptance 

which was received by Dey.  The acceptance 

indicated that shipment would be made within seven 

days.  On the seventh day Ned discovered that all of 

its supply of Fancy Brand carrots had been sold.  

Instead it shipped 100 cases of Rabbit Brand, stating 

clearly on the invoice that the shipment was sent only 

as an accommodation. Which of the following is 

correct? 
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 (A) Ned‘s note of accommodation cancels the 

contract between Ned and Dey. 

 (B) Dey‘s order is a unilateral offer, and can 

only be accepted by Ned‘s shipment of the 

goods ordered. 

 (C) Ned‘s shipment of Rabbit Brand constitutes 

a breach of contract. 

 (D) Ned‘s shipment of Rabbit Brand is a 

counteroffer, thus no contract exists 

between Dey and Ned. 

 

41. Brown & Company entered into a written 

agreement to sell 2,500 widgets to a large distributor 

in Seattle.  When the date for performance arrived, 

Brown called the buyer and stated it could not deliver 

as per the agreement. The buyer could not find 

substitute goods and therefore lost a large contract 

with an airplane manufacturing company.  The buyer 

could recover 

 (A) The reasonable value of the time spent 

working on the Brown purchase and all 

attorney fees. 

 (B) All incidental damages which developed 

because of the seller‘s breach. 

 (C) Consequential damages only if the 

agreement specified that in the event of 

breach both parties are allowed to collect 

lost profits. 

 (D) All incidental and consequential damages 

which flow from Brown's breach. 

 

42. Ace & Co. entered into a written contract to 

purchase 35 computer manuals from Lamb & Co. 

Ace was located in Seattle and Lamb in Boston, but 

the manuals were to be shipped from New York. 

Lamb hid the defective books in the bottom of the 

boxes.  Upon receipt of the manuals, Ace only 

inspected the top manual and signed an 

acknowledgment of delivery.  Nine days later it 

discovered that all the other books had been 

misprinted.  Ace bought 35 manuals from another 

source to fulfill their contract with their buyer. Under 

the circumstances, Ace is not entitled to the following 

remedy 

 (A) To revoke the acceptance because of the 

discovery of material defects subsequent to 

acceptance. 

 (B) Specific performance because Ace has 

effectively covered. 

 (C) The difference between the contract price 

and the cover price together with incidental 

and consequential damages flowing from 

the breach. 

 (D) Profit on the sale it would have made to its 

customer had its purchase from Lamb been 

as per the contract. 

 

43. Dodd Company sold Barney & Company 

10,000 ball point pens.  The shipment, upon 

inspection, was found to be nonconforming and 

Barney rejected the pens.  Barney purchased the pens 

elsewhere at a price which was $525 more than the 

contract price.  The Dodd sales contract contained a 

clause which purported to reduce the statute of 

limitations provision of the Uniform Commercial 

Code to one year.  Barney has done nothing about the 

breach except to return the pens and demand payment 

of the $525 damages.  Dodd has totally ignored 

Barney‘s claim.  The statute of limitations 

 (A) Is four years according to the Uniform 

Commercial Code and can not be reduced 

by the original agreement. 

 (B) Will totally bar recovery unless suit is 

commenced within the time specified in the 

contract. 

 (C) May be extended by the parties but not 

beyond five years. 

 (D) Can not be reduced by the parties to a 

period less than two years. 

 

44. Which of the following conditions must be met 

for an implied warranty of fitness for a particular 

purpose to arise in connection with a sale of goods? 

 

 I. The warranty must be in writing. 

 II. the seller must know that the buyer was 

relying on the seller in selecting the goods. 

 

 (A) I only. 

 (B) II only. 

 (C) Both I and II. 

 (D) Neither I nor II. 

 

45. On February 15, Mazur Corp. contracted to sell 

1,000 bushels of wheat to Good Bread, Inc. at $6.00 

per bushel with delivery to be made on June 23.  On 

June 1, Good advised Mazur that it would not accept 

or pay for the wheat.  On June 2, Mazur sold the 

wheat to another customer at the market price of 

$5.00 per bushel.  Mazur had advised Good that it 

intended to resell the wheat.  Which of the following 

statements is correct? 

 (A) Mazur can successfully sue Good for the 

difference between the resale price and the 

contract price. 

 (B) Mazur can resell the wheat only after June 

23. 

 (C) Good can retract its anticipatory breach at 

any time before June 23. 

 (D) Good can successfully sue Mazur for 

specific performance. 

 

46. Under the UCC Sales Article, an action for 

breach of the implied warranty of merchantability by 

a party who sustains personal injuries may be 

successful against the seller of the product only when 

 (A) The seller is a merchant of the product 

involved. 

 (B) An action based on negligence can also be 

successfully maintained. 

 (C) The injured party is in privity of contract 

with the seller. 
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 (D) An action based on strict liability in tort can 

also be successfully maintained. 

 

47. Which of the following factors result(s) in an 

express warranty with respect to a sale of goods? 

 

 I. The seller‘s description of the goods as part 

of the basis of the bargain. 

 II. The seller selects goods knowing the 

buyer‘s intended use. 

 

 (A) I only. 

 (B) II only. 

 (C) Both I and II. 

 (D) Neither I nor II. 

 

Questions 48 and 49 are based on the following: 
 

On May 2, Handy Hardware sent Ram Industries a 

signed purchase order that stated, in part, as follows: 

 

 ―Ship for May 8 delivery 300 Model A-X 

socket sets at current dealer price.  Terms 

2/10/net 30.‖ 

 

Ram received Handy‘s purchase order on May 4. On 

May 5, Ram discovered that it had only 200 Model A-

X socket sets and 100 Model W-Z socket sets in 

stock.  Ram shipped the Model A-X and Model W-Z 

sets to Handy without any explanation concerning the 

shipment.  The socket sets were received by Handy 

on May 8. 

 

48. Which of the following statements concerning 

the shipment is correct? 

 (A) Ram‘s shipment is an acceptance of 

Handy's offer. 

 (B) Ram‘s shipment is a counteroffer. 

 (C) Handy‘s order must be accepted by Ram in 

writing before Ram ships the socket sets. 

 (D) Handy‘s order can only be accepted by 

Ram shipping conforming goods. 

 

49. Assuming a contract exists between Handy and 

Ram, which of the following implied warranties 

would result? 

 

 I. Implied warranty of merchantability. 

 II. Implied warranty of fitness for a particular 

purpose. 

 III. Implied warranty of title. 

 

 (A) I only. 

 (B) III only. 

 (C) I and III only. 

 (D) I, II and III. 

 

50. Smith contracted in writing to sell Peters a used 

personal computer for $600.  The contract did not 

specifically address the time for payment, place of 

delivery, or Peters‘ right to inspect the computer. 

Which of the following statements is correct? 

 (A) Smith is obligated to deliver the computer 

to Peters‘ home. 

 (B) Peters is entitled to inspect the computer 

before paying for it. 

 (C) Peters may not pay for the computer using 

a personal check unless Smith agrees. 

 (D) Smith is not entitled to payment until 30 

days after Peters receives the computer. 

 

51. Under the UCC Sales Article, which of the 

following statements is correct concerning a contract 

involving a merchant seller and a non-merchant 

buyer? 

 (A) Whether the UCC Sales Article is 

applicable does not depend on the price of 

the goods involved. 

 (B) Only the seller is obligated to perform the 

contract in good faith. 

 (C) The contract will be either a sale or return 

or sale on approval contract. 

 (D) The contract may not involve the sale of 

personal property with a price of more than 

$500. 

 

52. Larch Corp. manufactured and sold Oak a stove.  

The sale documents included a disclaimer of warranty 

for personal injury.  The stove was defective.  It 

exploded causing serious injuries to Oak‘s spouse.  

Larch was notified one week after the explosion.  

Under the UCC Sales Article, which of the following 

statements concerning Larch‘s liability for personal 

injury to Oak‘s spouse would be correct? 

 (A) Larch cannot be liable because of a lack of 

privity with Oak‘s spouse. 

 (B) Larch will not be liable because of a failure 

to give proper notice. 

 (C) Larch will be liable because the disclaimer 

was not a disclaimer of all liability. 

 (D) Larch will be liable because liability for 

personal injury cannot be disclaimed. 

 

53. Quick Corp. agreed to purchase 200 typewriters 

from Union Suppliers, Inc.  Union is a wholesaler of 

appliances and Quick is an appliance retailer.  The 

contract required Union to ship the typewriters to 

Quick by common carrier, ―F.O.B. Union Suppliers, 

Inc. Loading Dock.‖  Which of the parties bears the 

risk of loss during shipment? 

 (A) Union, because the risk of loss passes only 

when Quick receives the typewriters. 

 (B) Union, because both parties are merchants. 

 (C) Quick, because title to the typewriters 

passed to Quick at the time of shipment. 

 (D) Quick, because the risk of loss passes when 

the typewriters are delivered to the carrier. 

 

54. Under the UCC Sales Article, which of the 

following legal remedies would a buyer not have 
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when a seller fails to transfer and deliver goods 

identified to the contract? 

 (A) Suit for specific performance. 

 (B) Suit for punitive damages. 

 (C) Purchase substitute goods (cover). 

 (D) Recover the identified goods (capture). 

 

55. Under the Sales Article of the UCC, which of 

the following events will release the buyer from all its 

obligations under a sales contract? 

 (A) Destruction of the goods after risk of loss 

passed to the buyer. 

 (B) Impracticability of delivery under the terms 

of the contract. 

 (C) Anticipatory repudiation by the buyer that 

is retracted before the seller cancels the 

contract. 

 (D) Refusal of the seller to give written 

assurance of performance when reasonably 

demanded by the buyer. 

 

56. Rowe Corp. purchased goods from Stair Co. that 

were shipped C.O.D.  Under the Sales Article of the 

UCC, which of the following rights does Rowe have? 

 (A) The right to inspect the goods before 

paying. 

 (B) The right to possession of the goods before 

paying. 

 (C) The right to reject nonconforming goods. 

 (D) The right to delay payment for a reasonable 

period of time. 

 

57. Under the Sales Article 2 of the UCC, which of 

the following statements is correct? 

 (A) The obligations of the parties to the contract 

must be performed in good faith. 

 (B) Merchants and nonmerchants are treated 

alike. 

 (C) The contract must involve the sale of goods 

for a price of more than $500. 

 (D) None of the provisions of the UCC may be 

disclaimed by agreement. 

 

58. Under the Sales Article 2 of the UCC, which of 

the following rights is(are) available to the buyer 

when a seller commits an anticipatory breach of 

contract? 

 

     Demand                              Collect 

   assurance of    Cancel the     punitive 

   performance     contract       damages 

 (A)    Yes              Yes              Yes 

 (B)    Yes              Yes              No 

 (C)    Yes              No               Yes 

 (D)    No               Yes              Yes 

 

59. Under the Sales Article of the UCC, which of 

the following statements regarding liquidated 

damages is(are) correct? 

 

I. The injured party may collect any amount of 

liquidated damages provided for in the contract. 

 

II. The seller may retain a deposit of up to $500 

when a buyer defaults even if there is no 

liquidated damages provision in the contract. 

 (A) I only. 

 (B) II only. 

 (C) Both I and II. 

 (D) Neither I nor II. 

 

60. Under the Sales Article of the UCC, which of 

the following rights is available to a seller when a 

buyer materially breaches a sales contract? 

 

    Right to cancel    Right to recover 

     the contract            damages      

 (A)       Yes                  Yes 

 (B)       Yes                  No 

 (C)       No                   Yes 

 (D)       No                   No 

 

61. Calvin Poultry Co. offered to sell Chickenshop 

20,000 pounds of chicken at 40 cents per pound under 

specified delivery terms.  Chickenshop accepted the 

offer as follows: 

 

  ―We accept your offer for 20,000 

pounds of chicken at 40 cents per 

pound per city scale weight 

certificate.‖ 

 

Which of the following is correct? 

 (A) A contract was formed on Calvin‘s terms. 

 (B) Chickenshop‘s reply constitutes a 

conditional acceptance, but not a 

counteroffer. 

 (C) Chickenshop‘s reply constitutes a 

counteroffer and no contract was formed. 

 (D) A contract was formed on Chickenshop‘s 

terms. 

 

62. Acme Manufacturing Co.‘s warehouse 

experienced a severe earthquake.  This destroyed 

some of the goods in production which had been 

contracted for Baker, Inc.  Baker, Inc. 

 (A) Can sue for damages because Acme 

breached the contract. 

 (B) Is entitled to notice from Acme if part 

performance is still possible. 

 (C) Does not have the option to accept a partial 

shipment of the goods. 

 (D) Must accept a partial shipment of the goods. 

 

63. An owner of goods has put them up for auction.  

The terms of the auction are ―with reserve‖.  This 

implies 

 (A) The auctioneer must accept the highest bid 

even if less than the seller desires. 

 (B) That the goods may be converted to 

―without reserve‖ during the auction. 
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 (C) A bid is irrevocable once made. 

 (D) The goods may be withdrawn before the 

completion of the auction. 

 

Questions 64 and 65 are based on the following: 
 

Apple Farms entered into an agreement with Cider 

Bottling in which Cider Bottling agreed to buy all the 

apple crop it needed for its next year‘s bottling 

operation.  Apple Farms for its part agreed to sell all 

the output from its fall harvest which Cider Bottling 

would need to keep its bottling plant at full capacity 

through the end of the next year.  One month before 

the apples were to be harvested, Mega Growers, Inc. 

approached Cider Bottling and offered to sell  them 

their apples for 10% less than Apple Farm‘s agreed 

upon price.  Cider Bottling agreed to buy at least 

some of their requirements from Mega. 

 

64. The Apple Farm to Cider Bottling agreement 

was a 

 (A) A requirement, output, and exclusive 

dealings contract. 

 (B) A requirement and output contract. 

 (C) A requirement contract. 

 (D) An output contract. 

 

65. Apple Farm is very upset about Cider Bottling‘s 

plan to purchase their requirements from Mega 

Growers.  They have come to your law office and 

asked about their remedies and stated that they could 

sell their output elsewhere but at a substantially lower 

price due to the fact that most of the bottlers have 

already made their purchase agreements.  They would 

like you to seek an injunction to block Mega from 

selling to Cider Bottling.  Your legal advice to Apple 

Farm is  

 (A) The injunction will issue because the Apple 

Farm to Cider Bottling contract predated 

the Mega to Cider agreement. 

 (B) The injunction will issue because 

performance of the Mega to Cider 

agreement will breach the Apple Farm to 

Cider Bottling contract. 

 (C) The injunction will be denied because 

Apple Farm can sell their crop to another 

buyer. 

 (D) The injunction will be denied because 

Apple Farms can sue for damages later.  

 

Questions 66  68 are based on the following:  
 

Bill Heavengates developed a new computer software 

Internet-portal platform that he felt had great 

potential.  He approached a large computer 

manufacturer, Big Blue Inc., to see if they would be 

willing to purchase 10,000 units of the software and 

provide financing in advance for the detailed 

development and manufacturing.  Big Blue was very 

interested in such an arrangement and the parties 

signed a memorandum which stated a delivery date 

for the 10,000 units of May 1 at a total price of 

$110,000 with payments of $25,000 on January 1, 

$25,000 on February 1, $25,000 on March 1, and 

$35,000 on April 1.   

 

Big Blue paid $25,000 on both January 1 and 

February 1.  On February 15, Bill wrote Big Blue a 

letter which stated that ―the Beta test of the software 

is behind schedule and we may be unable to deliver 

you the order until June or July‖.  On February 25, 

Bill wrote a second letter stating ―the beta test now 

looks much better and we expect to be able to deliver 

the software on April 10.  Based on this news, Big 

Blue paid the $25,000 March 1 payment on time.  On 

March 10, Bill wrote a third letter stating ―the 

software program had just been inadvertently bugged 

by a programmer‘s mistake and delivery would be 

delayed  perhaps as late as next year.‖ 

 

66. Which of the following best describes the legal 

relationship between Bill Heavengates and Big Blue 

as of February 20? 

 (A) Bill has not breached the contract because  

the date of performance is not yet due.  

 (B) Bill has anticipatorily repudiated the 

contract and is subject to an immediate 

lawsuit for breach. 

 (C) Big Blue does not have to make the March 

1 $25,000 payment and can demand Bill 

furnish them assurances he will deliver on 

May 1. 

 (D) Big Blue  may seek an order enjoining Bill 

from breaching the agreement and/or seek 

an order of specific performance. 

 

67. Which of the following statements least 

accurately describes the legal situation between Bill 

Heavengates and Big Blue as of March 12. 

 (A) Big Blue may permit Bill a reasonable 

period of time to complete performance and 

then bring an action to recover the $75,000 

paid. 

 (B) Big Blue must allow Bill a reasonable 

period to retract the repudiation or 

complete the performance. 

 (C) Big Blue may immediately purchase their 

software from another vendor.   

 (D) Big Blue may wait and see if Bill 

Heavengates will be able to find the bug.  

 

68. Assume that in the above question, Bill 

Heavengates‘ February 15 communication constituted 

a valid repudiation.  Big Blue looked for substitute 

equivalent software and decided Sun‘s $120,000 

software would fulfill their requirements but decided 

not to purchase the software immediately.  Two 

months later they purchased Sun‘s software, but the 

Sun price had increased to $125,000.  In addition Big 

Blue incurred costs of locating the cover goods of 

$10,000 and paid a customer a late delivery penalty of 
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$7,500 because of Bill Heavengate‘s breach.  Big 

Blue will recover from Bill Heavengate  

 (A) $32,500 

 (B) $17,500 

 (C) $20,000 

 (D) $27,500 

 

69. Charlie Supplier operated a hardware store and 

also a small contracting operation.  He entered into a 

contract with Henry Homeowner to build a garage 

and with Betty Buyer to sell her enough lumber for 

her to build a second garden shed identical to one she 

build last year.  Charlie‘s form specified prices of 

$5,000 and $800 for the two contracts, respectively.  

Henry‘s purchase order specified $4,000 and Betty‘s 

form specified $600. All the parties would like the 

contract to be at their price.  The industry average 

price for the garden shed lumber was $650.  Betty 

Buyer had paid $625 for the same lumber from Henry 

for her first garden shed last year.  Henry completed 

the garage and delivered the lumber for the garden 

shed; both buyers were satisfied with the quality but 

still disagree with Henry on the prices they should 

have to pay.  What price will a court assign to the two 

contracts  

   Garage          Garden Shed 

 (A)  $5,000  $625 

 (B)  $5,000  $800 

 (C)  $4,000  $600 

 (D)  $4,000  $650 

 

Questions 70  72 are based on the following:  
 

Sam Seller and Betty Buyer entered into a $1,000 

contract for the sale of a large color television.  The 

agreement called for shipment terms of ―ex-Ship‖ and 

that assignment of this contract is prohibited unless 

the parties both consent in writing.  Sam also asked 

Betty if she knew a good shipper and she reported that 

a local common carrier, Speedy Shipping Co. had 

done a good job for them in the past.  Without 

informing Sam, Betty then assigned ―all my rights 

and obligations under the contract‖ to Alice Assignee.  

The television was loaded on a vessel owned by 

Speedy and Sam paid them $100 for the shipment 

charges.  Unfortunately, the Speedy vessel was 

destroyed in an explosion during a massive traffic 

accident at the destination port through no fault of 

Speedy.  Delivery to Betty of the television was thus 

not made. 

 

70. If Betty brings a breach of contract suit against 

Sam, the court should hold for 

 (A) Sam, because Betty designated the vessel to 

transport the goods. 

 (B) Sam, because the television had been 

delivered to Speedy in good working order  

 (C) Betty, because the carrier is to be deemed to 

be the agent of the seller if the shipment 

terms are ―ex-ship‖. 

 (D) Betty, because the goods were not delivered 

to Betty. 

 

71.. If Alice brings suit against Betty, Alice should 

recover 

 (A) $1,000 which was the price of the 

television. 

 (B) The difference between the contract price 

and the price necessary to purchase an 

equivalent television. 

 (C) Nothing since the television was never 

delivered. 

 (D) Nothing because assignment of the 

television contract without written consent 

was specifically excluded in the original 

contract. 

 

72. If Sam wants to avoid liability to both Betty and 

Alice, his worst defense is 

 (A) The explosion was unforeseeable. 

 (B) Betty had the risk of loss. 

 (C) A reasonable basic assumption of the 

contract was that such an explosion would 

not occur. 

 (D) Betty designated the vessel to be used for 

the shipment and thus is partially 

responsible for the loss. 

 

73. Mary Merchant sells fireplaces primarily to 

individual consumers and households.  The sales 

contract the company requires purchasers to sign 

contains a clause waiving the remedies available for 

breach of warranty.  If the purchaser uses the 

company‘s time payment plan, they must sign a 

confession of judgment.  Carl Consumer purchased a 

fireplace and elected to pay the price over time. 

Merchant installed the fireplace.  Ten days later the 

stove exploded killing both Carl and his wife. Carl‘s 

personal representative brought suit against Mary 

Merchant for wrongful death and Merchant 

counterclaimed for the balance due on the account 

based upon the confession of judgment Carl signed. 

In this lawsuit 

 

 I. Mary will likely prevail because Carl 

signed the confession of judgment. 

 II. Carl‘s personal representative will likely 

prevail in the wrongful death action 

because the court will not enforce the 

contract clause waiving remedies in the 

event of breach. 

 III. The UCC will not allow the seller, Mary, to 

exclude liability for personal injuries to 

consumers resulting from the sale of goods. 

 IV. The court will allow Carl‘s personal 

representative to recover, but not the 

personal representative of his wife because 

the wife did not purchase the fireplace. 

 (A) All four above statements are correct. 

 (B) I II and III above are correct. 

 (C) II and III above are correct. 
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 (D) III and IV above are correct. 

 

Questions 74 and 75 are based on the following:  

 

Betty Banana Farms was a fruit grower who 

contracted to sell 2,000 crates of ―grade prime‖ ripe 

bananas to Food Stores Inc.  Delivery was to be made 

on or before August 15.  On July 15, Food Stores 

received 2,000 crates from Betty.  The head of the 

Food Store‘s fruit department inspected the shipment 

and sent an e-mail to Betty stating ―these bananas are 

not yet ripe so we are rejecting them as 

nonconforming‖.  When she received the e-mail, 

Betty wrote Food Stores and said ―sorry but will send 

the ripe ones hopefully in the next two weeks.  Please 

refrigerate the perishable bananas so they do not 

spoil‖.  On August 10 Food Stores received the 

―grade prime‖ ripe bananas from Betty and rejected 

them because they had found a cheaper source.  The 

bananas delivered on July 15 sat on the receiving 

dock and spoiled. 

 

74. If Betty brings suit to collect for the bananas 

delivered on August 10, she will 

 (A) Not prevail because the July 15 shipment 

did not conform to the contract. 

 (B) Prevail because she delivered the ―grade 

prime ripe‖ bananas on August 10. 

 (C) Not prevail even if the August 10 shipment 

conformed because she breached the 

contract on July 15. 

 (D) Prevail because Food Stores should have 

returned the first shipment. 

 

75. Betty was unable to resell the bananas delivered 

to Food Stores on July 15.  Food Store had not 

refrigerated them and they had spoiled by August 10 

when Betty learned of the situation. Food Stores has 

declined any responsibility because the bananas did 

not conform to their purchase order.  If Betty brings 

suit, she will 

 (A) Not prevail because the July 15 contract did 

not conform to the contract. 

 (B) Not prevail because a buyer has no 

responsibility to store a seller‘s goods 

unless the seller sends the expected costs in 

advance. 

 (C) Prevail because a buyer of perishable goods 

must take reasonable steps to prevent 

spoilage loss if the seller requests. 

 (D) Prevail because she sent conforming goods 

later. 

 

Questions 76  78 are based on the following: 
 

Wally Wholesaler and Roberta Retailer were 

negotiating to sell and purchase 10 large cranes. 

Roberta‘s purchase order was for 10 cranes at 

$500,000 per unit payable in 30 days.  Wally‘s 

invoice was also for 10 cranes at $500,000 per unit, 

but contained a clause disclaiming ―any and all 

responsibility for the warranty of merchantability.‖ 

The invoice also stated ―. . . the buyer‘s sole remedy 

for damages is limited to the seller replacing or 

repairing any defective cranes‖.  Roberta paid the 

invoice on a timely basis and did not comment on the 

disclaiming and damage limitation clauses. Two of 

the cranes proved defective. 

 

76. Under the above facts: 

 (A) Roberta has a claim against Wally because 

the merchantability disclaimer did not 

become a part of the contract. 

 (B) Roberta has a claim against Wally because 

the disclaimer was unconscionable. 

 (C) Roberta does not have a claim against 

Wally because she failed to object to the 

disclaimer within a reasonable period of 

time. 

 (D) Roberta does not have a claim against 

Wally because the disclaimer was 

conscionable. 

 

77. Two of the 10 cranes were purchased for the 

particular purpose of loading large containers from a 

railroad-head dock onto container vessels.  This 

requirement was known by Wally.  The two cranes in 

question collapsed while loading full containers of 

expensive hi-tech test equipment bound for Alaska.  

The containers fell into the water and rendering most 

of the cargo valueless.  If Roberta brings suit against 

Wally, Wally‘s best defense to this lawsuit is: 

 (A) He did not specifically state in writing that 

the cranes would work for that loading 

function. 

 (B) He was not aware that Roberta was relying 

on his advice. 

 (C) He was not a merchant in selling those 

cranes since he only sold a few of them. 

 (D) Roberta was a merchant and, as such, she 

had a duty to make her own detailed 

investigation  

 

78. Roberta is very upset about the seller‘s attempt 

to limit liability to repairing or replacing the defective 

cranes.  She asks you to file a lawsuit and attempt to 

get a court to issue a declaratory judgment striking the 

limitation.  Under these circumstances, a court is 

likely to hold: 

 (A) The limitation is enforceable because the 

buyer should have objected. 

 (B) The limitation is enforceable because the 

buyer has a remedy. 

 (C) The limitation is unenforceable because it is 

unconscionable. 

 (D) The limitation is unenforceable because the 

provision was not expressly agreed to as 

the exclusive remedy. 

 



36 Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 

Questions 79 and 80 are based on the following: 
 

Megabuck Motors Manufacturing was trying to sell 

their remaining 3,000 inventory of a model of one of 

their cars named the Nedsel.  On September 1, 

Megabuck sent Debra Dealer a letter which stated 

―We offer to sell you 100 Nedsels for $12,000 each; 

this offer will not be revoked‖.  Megabuck 

experienced a rapid sales of Nedsels in September and 

on October 1, sent  a second letter to Debra stating 

―our previous offer is hereby revoked‖.  On October 

15, Debra wrote Megabuck and stated ― I accept your 

offer, please send 20 Nedsels.  Our check for 

$240,000 is enclosed‖. 

 

79. If Megabuck refuses to ship the cars and Debra 

brings suit, the likely outcome is: 

 (A) For Megabuck because they revoked the 

offer before acceptance. 

 (B) For Megabuck because they received no 

consideration that would render the offer 

irrevocable. 

 (C) For Debra because the offer made by 

Megabuck was irrevocable for 3 months. 

 (D) For Debra because it appears the 

acceptance was made within a reasonable 

time  

 

80. If Megabuck objects to shipping an order of 20 

Nedsels rather than a full lot of 100, a court will 

 (A) Find for Megabuck and impose 100 units 

on Debra. 

 (B) Find for Debra and impose 20 units on 

Megabucks. 

 (C) Permit the parties to introduce evidence of 

past course of dealings and usage of trade 

to determine if the contract is divisible. 

 (D) Determine that there was not a valid 

meeting of the minds so no contract 

resulted from the communications. 

 

81. Generous George was the owner of a glass 

sculpture shop located in Tacoma.  He was in an 

automobile accident and Helpful Harry assisted him 

by pulling him out of the flaming automobile. Helpful 

accompanied George to the hospital and a discussion 

developed there about one of his glass sculptures 

named Emeritus.  Harry had always admired the 

Emeritus which he knew to be worth over $5,000.  He 

told George ―I love the Emeritus but can not afford it 

because I only have $500‖. George said he would sell 

to Harry at that price; Harry gave him his check for 

$500.  Unbeknown to either George or Harry, the 

Emeritus had been sold earlier that afternoon to Betty, 

a bona fide purchaser for value.  If Harry requests 

specific performance of the Emeritus from George, 

the likely outcome is: 

 (A) Denied because George‘s promise was 90% 

a gift which can be revoked at will. 

 (B) Denied because specific performance 

against George is no longer possible. 

 (C) Ordered because the accident assistance is 

additional consideration. 

 (D) Ordered because there was a bargained-for-

exchange of promises even if the 

consideration was unequal.  

 

82. Charlie Crawford owns Crawford‘s Vineyards 

in Prosser.  He entered into firm sales agreements to 

sell 200 tons of Sirhan wine grapes to Houge Winery 

on January 15 and 100 tons to St. Michelle Winery on 

February 15.  A very unusual mid-summer rain and 

thunder storm occurred.  There was some lightning 

generated in the storm and it started a summer field 

fire in the vineyard where Crawford grew the Sirhan 

wine grapes.  The fire destroyed all but 30 tons of 

Crawford‘s Sirhan wine grapes.  Crawford contacted 

Houge and St. Michelle and offered to replace the 

Sirhan grapes with Merlot grapes at a reduced price.  

He also offered to deliver Houge 20 tons and St. 

Michelle 10 tons of the Sirhan grapes.  Houge 

demanded all the 30 tons because he purchased first.  

Crawford gave him the 20-ton allocation and he 

purchased his other 180 tons from another grower at a 

price that was $24,000 higher than the price he had 

negotiated with Crawford.  If Hoague brings suit 

against Crawford, Crawford‘s worse defense is: 

 (A) The cause of the shortage was beyond his 

control. 

 (B) His pro-rata allocation between Hoague and 

St. Michelle was reasonable. 

 (C) He should not be held liable because he 

offered a substitute grape at no extra price. 

 (D) Neither he nor Hoague foresaw that a 

summer fire would occur in the grape 

fields. 

 

83. Rainmaking Lawfirm regularly purchased its 

office supplies from catalogs.  Marty Manager saw an 

advertising catalog from Costco offering 10,000 

envelopes for $1,000 CIF.  He immediately sent a 

purchase order which stated ―our law firm accepts 

your $1,000 offer for 10,000 envelopes for $1,000 

CIF‖.  Costco then sent Rainmaking an order 

confirmation which stated ―Envelope order 

acceptance conditional upon a loading charge of $50 

per thousand envelopes.  If the parties disagree on the 

proper contract relationship, a court would likely rule: 

 (A) A contract at $1,000 because the offer terms 

CIF means cost, insurance and freight 

including all loading charges. 

 (B) A contract at $1,500 because the loading 

charges are to be included. 

 (C) No contract because the order confirmation 

was a counteroffer which was not accepted  

 (D) No contract because the purchase order was 

the offer and, under the mirror image rule, 

can not be deviated from. 
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Questions 84  87 are based on the following:  
 

Don Distributor sells auto parts to a network of local 

gas stations, garages and automobile repair shops.  

Don purchases his parts from a number of wholesale 

distributors at many different prices and discount and 

payment terms; Albert Automobile Manufacturing is 

one of his suppliers.  Don offered to buy all their next 

year‘s requirements of spark plugs from Albert; 

Albert agreed to so supply same. Their agreement was 

memorialized in a written memorandum which was 

not signed.  The memorandum also did not state the 

unit price, quantity, place of delivery, or terms of 

payment. 

 

84. If the parties disagree on whether they are bound 

one to the other for future purchases, a court will 

likely hold: 

 (A) No liability because the statute of frauds 

requires a writing signed by the parties and 

there were no signatures. 

 (B) No liability because the important terms of 

price, quantity and place of delivery were 

not specifically stated in the memorandum 

between the parties. 

 (C) Liability because the buyer is under a good 

faith purchase requirement. 

 (D) Liability because the past performance of 

the parties eliminates the necessity for a 

written agreement. 

 

85. Don‘s customers often come into his store to 

buy and pick up their automobile parts, including 

sparkplugs.  Many prefer that the parts be delivered to 

their place of business.  Under the Albert to Don 

contract, the place of delivery would be: 

 (A) Subject to negotiation between Albert and 

Don. 

 (B) Albert‘s place of business. 

 (C) Don‘s place of business. 

 (D) Don‘s customers place of business if they 

so request. 

 

86. The market pricing for various brands of 

sparkplugs varies but Don usually realizes a price 

from his customers of 40% mark-up over his cost. 

Don gives some customers a discount and other 

customers pay his ―list‖ price.  Under the Albert to 

Don contract, the price for sparkplugs would be: 

 (A) Subject to negotiations between Albert and 

Don. 

 (B) A reasonable price at the time that Don 

orders the sparkplugs in question. 

 (C) A reasonable price when the sparkplugs are 

delivered. 

 (D) At a price of 40% less than Don sold the 

sparkplugs to his customers. 

 

87. Manufacturing representatives in this industry 

typically give terms of 2% discount if paid within 10 

days net 30 to their established customers.  If Albert 

and Don disagree about discount and payment length 

terms, a court would likely impose: 

 (A) 2% discount if paid within 10 days net 30 

from the date of order. 

 (B) 2% discount if paid within 10 days net 30 

from the date of delivery. 

 (C) Net 30 since Don is an established and 

reliable customer of Albert. 

 (D) 100% cash due upon delivery. 

 

Questions 88 and 89 are based on the following: 
 

Insolvent Incorporated is a large older corporation 

that sold circuit boards to main frame computers for 

many years.  Bill Heavengates started a software 

company that reduced the demand for the circuit 

boards and Insolvent began to get further and further 

behind in meeting their trade payables. Sarah Supplier 

had furnished Insolvent with plastic on 45 day open 

account for their circuit boards.  On January 1, 

Insolvent owed Sarah over $100,000 that was over 90 

days delinquent.  On January 13, Sarah was told by 

her Vice President of Sales that he had heard from a 

reliable trade source that Insolvent was about to 

declare bankruptcy.  Sarah had delivered $6,000 

worth of plastic to Insolvent on January 1, and 

another $5,000 on January 12.  Another $4,000 was in 

transit to Insolvent and scheduled to be delivered on 

January 15.  On January 20. Insolvent declared 

bankruptcy. 

 

88. Regarding Sarah‘s $4,000 plastic delivery that is 

in transit and expected to be delivered on January 15: 

 (A) Sarah must deliver the goods to Insolvent as 

per their original contract. 

 (B) Sarah may not stop the goods in transit. 

 (C) Sarah can demand cash on delivery. 

 (D) Sarah may only demand cash if Insolvent 

agrees to a change in their credit terms. 

 

89. Regarding Sarah‘s plastic delivery to Insolvent 

on January 1 and 12: 

 (A) Sarah has to put in a claim with the 

Insolvent‘s bankruptcy trustee as an 

unsecured creditor. 

 (B) Sarah can reclaim all the goods she 

delivered within 20 days of the Insolvent‘s 

bankruptcy. 

 (C) Sarah can reclaim all the goods she 

delivered within 10 days of the Insolvent‘s 

bankruptcy. 

 (D) Sarah can reclaim the goods and sue the 

bankrupt estate for incidental damages. 

 

90. Ace Co. entered into a contract with Jennifer 

Jones in which Ace agreed to manufacture and deliver 

1,000 computers to Jones in 20 days.  Jones paid 

$25,000 with the order and immediately added the 

1,000 computers to her casualty insurance policy.  

Ace began the production process the next week.  



38 Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 

Two weeks later a fire destroyed Ace‘s warehouse in 

which the computers were stored. Jennifer Jones 

 (A) Must sue Ace to recover the $25,000. 

 (B) Lacked an insurable interest in the 

computers since she did not have 

possession of the goods. 

 (C) Had an insurable interest in the computers 

as of the day she and Ace signed the sales 

contract and paid the $25,000. 

 (D) Cannot prohibit the insurance company 

pursuing Ace after it pays the loss through 

subrogation. 

 

Question 91  93 are based on the following: 

 

Orange computer engineers were designing a new 

Anti-Microhard Internet hardware and software 

system.  The new system required a very fast 

processing chip.  Orange had secured a launch contact 

for the new system from Moon Microsystems.  Hintel 

offered Orange a chip that would run at 3,000 bits per 

second and was very excited about being a supplier 

on the Moon contract.  Orange and Hintel entered into 

a contract for 100,000 chips at $1.00 per chip 

specifying 3,000 bits per second.  Within a month, 

Hintel delivered the 100,000 chips and Orange paid 

the full amount of the $100,000 invoice in 30 days. 

 

Two months later the Orange engineers began testing 

the chips for installation into the new system.  They 

soon discovered that the chips only ran at 2,000 bits 

per second.  Orange immediately informed Hintel that 

the chips were non-conforming and demanded the 

right to reject.  Hintel refused to accept any returns on 

the basis that payment after one month constitutes full 

unqualified acceptance. Orange was able to use one 

quarter of the defective chips in the system previously 

contracted by Moon Microsystems but was required 

to take a $10,000 discount on the system‘s price 

before the customer would accept the slower speed.  

Orange sent the remainder of the defective chips back 

to Hintel. 

 

91. Orange legally accepted: 

 (A) None of the chips. 

 (B) All the chips. 

 (C) All the chips only if they can resell the 

remaining three-quarters of the chips. 

 (D) One-quarter of the chips. 

 

92. Regarding the Hintel chips received by Orange: 

 

 (A) Orange waived the right to test the chips 

because of payment after one month. 

 (B) Orange waived the right to test the chips 

because they failed to inspect and promptly 

test the chips. 

 (C) Orange retained the right to test the chips 

even though they paid for them. 

 (D) Orange did not have the right to test the 

chips because testing was not specified in 

the contract. 

 

93. Regarding any claim that Orange has against 

Hintel for the $100,000 paid: 

 (A) Orange will be entitled to nothing back. 

 (B) Orange will entitled to $75,000 back. 

 (C) Orange will be entitled to $85,000 back. 

 (D) Orange will be entitled to $100,000 back. 

 

Questions 94  96 are based on the following: 
 

Rebecca Retailer operates a computer software retail 

store in a regional mall.  Microhard‘s Doors 2000 

platform software has proven a big seller in the store.  

Rebecca was restocking her inventory and referred to 

her wholesale software catalog from Microhard.  The 

catalog price listed for a Doors 2000 platform 

software is $29.00 per unit.  On July 4, Rebecca 

placed an order for a dozen Doors 2000 via e-mail to 

Microhard stating ―ship at once a dozen units of 

Doors 2000 software at $29.00 each‖. 

 

On July 10 Microhard mailed an order 

acknowledgment to Rebecca which stated ―The dozen 

Doors 2000 software platforms at $32.00 each will be 

shipped on July 25.‖  Rebecca received the Microhard 

correspondence on July 13 and did not respond.  On 

July 22, Rebecca discovered that Orange Company 

offered an equivalent software platform for $29.00 

and called Microhard to cancel her order.  On July 25, 

Microsoft shipped the dozen Doors 2000 software 

platforms to Rebecca which she received on July 28. 

  

94. If Microhard brings suit against Rebecca to 

enforce the sale of the dozen Doors 2000 software 

units, a court would likely hold for: 

 (A) Microhard because the acknowledgment  

and promise to ship was acceptance. 

 (B) Microhard because Rebecca‘s July 22 

phone call is proof she knew there was a 

contract. 

 (C) Rebecca because she did not agree to the 

higher price so there was no contract. 

 (D) Rebecca because she canceled the order 

before it was shipped so there was no 

contract. 

 

95. Assuming a contract resulted from the above 

communications, it was effective on 

 (A) July 10, the day that Microhard sent their 

order acknowledgment to Rebecca. 

 (B) July 13, the day that Microhard‘s order 

acknowledgment was received by Rebecca. 

 (C) July 25, the day that the goods were 

shipped. 

 (D) July 28, the day that the goods were 

received. 
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96. Assuming a contract resulted from the above 

communications, the price per unit would probably 

be: 

 (A) $32.00 because this was the price specified 

by the seller. 

 (B) $32.00 because Rebecca knew this was the 

Microhard price when she received the 

software. 

 (C) $29.00 because this was the price specified 

by the buyer. 

 (D) $29.00 because this was the market price. 

 

Questions 97  99 are based on the following: 

 

Betsy Buyer agreed to buy custom-made widgets 

from Mary Manufacturer at a price of $1,000 each. 

The written agreement called for Mary to deliver to 

Betsy 60 widgets at a rate of three each to be 

delivered on the 10th day of each month for 20 

months.  Betsy agreed to pay $3,000 for each 

shipment with payment to be received by Mary on or 

before the 30th of the same month of the delivery.   

 

97. For this question only, assume Betsy accepted 

the first installment of three widgets which was 

delivered timely before the 10th of the month. 

However, Betsy was short cash and did not make the 

payment due on the 30th.  The legal consequence of 

the non-payment is: 

 (A) Breach of a condition subsequent. 

 (B) Breach of a condition concurrent. 

 (C) Breach the whole contract. 

 (D) Breach of one installment only and Mary is 

required to deliver the future monthly 

installments on credit. 

 

98. For this question only, assume Betsy accepted 

and paid for the first three months of widget 

shipments on time.  At the beginning of the fourth 

month, Mary contacted Betsy and explained that 

another buyer, Helen Higher, was willing to offer a 

higher price for the widgets she had in inventory and 

that therefore Mary would not ship any widgets to 

Betsy in the future.  If Betsy wants to require Mary to 

deliver the widgets to her for the remainder of the 

contract, will a court issue an order of specific 

performance? 

 (A) Yes because Betsy relied to her detriment 

on Mary‘s performance 

 (B) Yes because the widgets appear to be 

unique and they are in the seller‘s 

inventory. 

 (C) No because they may be transferred to a 

bona fide purchaser. 

 (D) No because the remedy of specific 

performance is not available under the 

UCC. 

 

99. For this question only, assume that Mary has 

been ordered to or agreed to continue shipping to 

Betsy.  Betsy receives one shipment containing one 

defective unit that does not conform to the contract 

specifications.  She called the seller to complain. 

Mary offered to immediately repair the defective unit.  

Betsy said no thanks, that she had had enough of 

doing business with Mary, and was canceling the 

contract.  Mary has lost her other buyer and sues to 

enforce the contract.  Will Betsy be able to cancel the 

contract? 

 (A) Yes, because a buyer under the UCC is 

entitled to a perfect tender of conforming 

goods. 

 (B) Yes, because Mary previously refused to 

perform under the contract. 

 (C) No, because Mary has a right to cure the 

defect. 

 (D) No, because Betsy did not submit written 

notice of breach and contract cancellation. 
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SECTION 1 

 

UCC  SALES 

 

Questions 
 

 

WSB 7/02-7 

 

 Andrea is the fundraising coordinator and fully authorized to act for Lilac High in Spokane, Washington.  

She contacted Barney, Cookie Co.‘s manager, to schedule the school‘s third annual sale of Gourmet Cookies. 

 ―Thanks for sending me your new catalog,‖ she said.  ―We will sell Gourmet Cookies again this year.  If 

you can deliver on April 15, 2002, I will give you our order by March 31.‖ 

 Andrea did not see Cookie Co.‘s small-print notice in its catalog announcing a price increase on Gourmet 

Cookies effective April 1, 2002, increasing the price from $5 to $7 per box. 

 On March 31, 2002, Barney telephoned Andrea for Lilac‘s order.  ―I have 5,000 orders, but I want to sell 

more.  Let me crunch numbers and get back to you,‖ she said.  Thinking the Gourmet Cookies would sell quickly 

enough, Andrea wrote on Cookie Co.‘s catalog order form, ―As per our usual arrangement, 6,000 boxes, please.  

Andrea.‖  She faxed it to Barney on April 1, 2002. 

 Upon arrival at Lilac High on April 15, 2002, Barney handed Andrea an invoice for $42,000 (6,000 boxes 

x $7).  ―Oh my gosh!‖ she exclaimed.  ―I thought these were $5 per box and Rival High is outselling us.  We 

haven‘t sold a box since placing our order.  Just give me 5,000.‖  Barney unloaded 5,000 boxes, saying he would 

try to sell the rest. 

 Buoyed by Rival‘s success, Barney rushed over to Rival High.  ―I have 1,000 boxes of Gourmet Cookies 

on my truck,‖ he said.  ―Take them off my hands today and I will make you a deal.  You can buy these at our pre-

April rate of $5 each.  That saves me another delivery, and storage and shipping fees of $1,500.‖  Rival jumped at 

the opportunity. 

 Cookie Co. demanded payment of $42,000 for 6,000 boxes, charging the effective rate when ordered.  

Lilac refused to pay more than $5 for the 5,000 boxes received, relying on its previous arrangements with Cookie 

Co. 

 Discuss the claims, defenses, and remedies of Cookie Co. and Lilac High. 

 

 

WSB 7/01-5 

 

 Farmer grows specialty hardwood trees on his tree farm in Omak, Washington, for sale to manufacturers 

of wood products.  Mighty Bats (―Mighty‖) uses this wood exclusively as the only source that meets its standards 

for quality baseball bats. 

 On January 2, 2001, Farmer wrote to Mighty, ―Will provide a sufficient amount of specialty hardwood to 

meet your needs at $10/foot.‖  Mighty initialed and returned the letter. 

 One of Mighty‘s customers, BigTeam, a semi-professional baseball club, had a standing order for 500 

wooden bats for delivery March 1.  Although Mighty and BigTeam acknowledge they signed an agreement for the 

bats, neither party can locate a copy. 

 On February 1, 2001, Little Big League (―League‖), a youth sports baseball league in Tacoma, sent a 

purchase order for 500 wooden bats, F.O.B. Tacoma by March 1, 2001, for use in their program and for sale at 

games.  Might replied in writing, ―Due to other commitments, I can‘t deliver until March 15.‖  League did not 

respond. 

 On February 15, Farmer notified Mighty that an unexpected infestation of wood beetles had depleted his 

wood supply.  Apparently one of Farmer‘s employees had failed to spray the trees.  Mighty received only enough 

wood to produce approximately 500 bats.  Mighty‘s president is a BigTeam fan and chose to fill that order, 

notifying League it could not deliver its order. 

 Upon delivery, BigTeam tested the bats, determined them not to meet their quality standards, and rejected 

them.  Although Farmer was unaware of the defect, wood beetles had bored into the wood, causing the bats to 

become brittle.  BigTeam could not locate other bats that late in the year and had to substitute aluminum bats.  The 

Commissioner of Baseball fined them $25,000 for violating his published policy requiring the use of wood bats. 

 League could not locate substitute wood bats either and could not use aluminum bats because it would 

violate a state youth safety regulation.  League was forced to cancel the season, return team deposits, and endure 

much negative publicity. 

 Discuss the claims, defenses, and remedies of Farmer, Mighty, Big Team and League against one 

another. 
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WSB 7/99-5 

 

 Portia manufactures and distributes cookware from Poulsbo, Washington.  

 On May 5, 1999, Portia received a written offer from Quality Housewares (―Quality‖), a retail kitchen 

store, to purchase 50 sets of Portia brand non-stick frying pans for $25 each.  Quality had a purchaser for these 

frying pans at $40 which was part of an order including other items already in Quality‘s inventory.  

 The following day Portia agreed in writing to the sale, specifying that Quality was responsible for the 

$200 shipping expenses.  Portia then wrote to Tom, a seller of non-stick coating materials, saying: ―Please quote 

50 gallons of non-stick coating.‖  

 Tom wrote to Portia, ―I agree to sell the coating you need at $20 per gallon.‖  Tom had also made a 

verbal commitment to sell Stan, at the same price, all of the non-stick coating he needed to manufacture decoy 

ducks for resale in his sporting goods store.   

 Although Tom was expecting a price increase for the non-stick coating, he failed to check the price 

before negotiating with Portia and Stan.  The manufacturer‘s price was $20, thus eliminating Tom‘s profit on 

resale.  Consequently, he decided not to sell coating to Portia and Stan.  

 When Portia inquired about her order, Tom said he could not supply the coating.  Portia, in turn, notified 

Quality that she could not supply the cookware ordered.  Quality demanded that Portia satisfy the order, and Portia 

demanded that Tom supply the coating as agreed. 

 Tom told Portia, ―We never had a deal.  You never responded to my offer.  Didn‘t I tell you that the sale 

was contingent on my making a deal with the manufacturer in the first place?‖  

When Quality notified its purchaser it could not supply the frying pans, the purchaser canceled the entire 

order with Quality, which was allowed under its contract. 

 Tom also notified Stan that he would not sell any coating to him.  Stan is upset because it is too late to 

seek out another source of supply, and this was going to be a big year for decoys. 

 Discuss the claims, defenses, and remedies of all parties.  

 

 

WSB 3/99-3 

 

 Able operates a seed company in Colfax, Washington.  Able‘s main customer is Baker, a local farm 

supply company operator.  Able has sold Baker at least 10,000 bushels of barley seed for spring planting early 

each year for the past decade.  On February 10, 1998, Baker telephoned Able to order barley seed, advising Able 

that he would need more seed than usual due to increased customer demand.  During the telephone conference, 

Able agreed to supply to Baker all of the barley seed his company produced for the crops to be planted in the 

spring of 1998.  

 On February 19, Able received a memorandum from Baker stating, ―Able agrees to sell Baker all barley 

seed processed by Able for 1998 spring planting for $3 per bushel.  Baker then contracted to sell Charlie 10,000 

bushels of barley seed for $4 per bushel.   

 On March 2, Able delivered 5,000 bushels of barley seed to Baker, along with a bill for $16,250 because 

although the market price for barley seed had been $3 per bushel earlier, it had increased on March 1 to $3.25 per 

bushel.  Baker delivered the 5,000 bushels to Charlie.  

 On March 10, Able‘s seed processing plant burned to the ground, destroying all the remaining seed.  

When Baker learned of the blaze, he called Able demanding that Able provide replacement seed and asserting that 

he only owned Able $15,000 for the March 2 delivery.  

 Baker was able to find 4,000 bushels of seed at $3.30 per bushel, which he delivered to Charlie, but he 

was unable to deliver the final 1,000 bushels, which Charlie replaced for $4.25 per bushel.  

 Able has demanded payment from Baker.  Baker has refused to pay Able and wants to sue for damages. 

Charlie wants to sue Baker for damages.  

 Discuss the rights and liabilities of the parties.  

 

 

WSB 7/98-11 

 

 On March 3, 1998, Audrey, the owner of Bodega, a supermarket in Spokane, Washington, ordered 1,000 

pounds of bananas by phone from Carol in Seattle, Washington, for $400 for delivery March 5.  

 ―I plan to sell the bananas whole as nutritious snack food for 60 cents a pound because there is a bicycle 

race next weekend that will flood Bodega with hungry cyclists, and I cannot find bananas anywhere else on short 

order.‖  Audrey told Carol. 

 ―Fine, I‘ll ship them to you,‖ said Carol. 

 The next day, Carol called Audrey and told her the bananas were a ―little tired-looking.‖  Short on time 

and desperate for bananas, Audrey said, ―Send them anyway.‖  
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 Bodega received 950 pounds of moldy bananas on March 5.  Upon looking at the bananas, Audrey 

exclaimed to Carol by phone, ―These bananas are gross!  I can‘t sell them!  Besides, some are missing.‖ 

 ―But you said you‘d take them, and it‘s not my fault they lost weight in shipping.  Anyway, I‘m too far 

away to deal with them,‖ Carol responded.  

 Doubting that bicyclists would eat moldy bananas and dreading an invasion of opportunistic fruit flies, 

Audrey decided to sell the bananas in bulk.  She called Don‘s Diner, which bought all of the bananas for $50 to 

make banana bread.  Don was thrilled at the price because it was half what Don‘s Diner usually paid for similar 

bananas.  

 Immediately after the bananas were sold, Bodega sued Carol for breach of contract, and breach of 

warranty.  Carol counterclaimed for nonpayment.  

 Discuss Bodega‘s and Carol‘s rights and remedies against each other, if any.  

 

 

WSB 2/98-6 

 

 Wholesaler is a Seattle appliance manufacturer.  Retailer owns a retail appliance store in Seattle.  On 

March 3, 1997, Retailer, a regular customer of Wholesaler, telephoned Wholesaler to order 20 freezers for his 

March appliance sale, which was to run from March 24-31.  Retailer advised Wholesaler that he had always been 

able to sell at least this number of freezers during his annual March sale at a price of $1,000 each.  Wholesaler 

advised Retailer that he could assure delivery of 10 freezers before March 24 at $500 each, and that he would 

advise Retailer later whether additional freezers would be available.  

 On March 7, 1997, Wholesaler received a signed memorandum from Retailer stating, ―Retailer agrees to 

purchase 20 freezers at price of $500 per freezer, delivered to Retailer‘s warehouse no later than March 24.‖  

 On March 20, 1997 Wholesaler trucked five freezers to Retailer‘s warehouse.  The freezers were 

unloaded and stored in Retailer‘s warehouse in the original shipping crates in anticipations of the sale.  On March 

21, 1997, while Wholesaler was trucking an additional five freezers to Retailer, the truck stalled on a railway 

track, was hit by a train and the freezers were destroyed.  

 Later the same day, Wholesaler called Retailer to advise him of the accident.  Retailer demanded to know 

when he would receive the additional 15 freezers from Wholesaler.  Wholesaler denied he ever agreed to sell 

Retailer 20 freezers, and advised he would not have any additional freezers available until the middle of April.  

Retailer called another manufacturer and was able to find an additional 3 freezers at a wholesaler price of $750 

each.  

 Retailer was able to sell all 8 freezers during the March sale, and had to turn away more than 12 other 

customers seeking freezers during the sale.  All of the customers who purchased Wholesaler‘s freezers have called 

Retailer complaining that the thermostats on the freezers are malfunctioning and their food has thawed and is 

useless.  

 Retailer has refused to pay Wholesaler.  Retailer‘s customers are threatening to sue Retailer.  Discuss the 

rights and liabilities of the parties.  

 

 

WSB 2/97-7 

 

 CouchPotato manufactures exercise equipment in Seattle.  Trotter is an Ellensburg, Washington, retailer 

who has purchased inventory from CouchPotato for years.  Trotter discussed his need for treadmills with 

CouchPotato‘s owner.  On September 1, 1996, Trotter received a signed memorandum from CouchPotato stating, 

―CouchPotato will sell treadmills at a special price of $500 each.  This offer is limited to 100 treadmills and is 

good until October 31, 1996.‖ 

 On October 1, 1996, CouchPotato received a signed memorandum from Trotter stating, ―Trotter accepts 

September 1, 1996 offer and requests 50 treadmills to be delivered before October 31, 1996.  Trotter has buyer for 

all treadmills.‖  Trotter immediately contracted to sell the treadmills to HardBody Spa for $1,000 each for delivery 

by October 31, 1996. 

 CouchPotato shipped 25 treadmills to Trotter on October 20, 1996, by an independent trucking firm, 

along with an invoice for $12,500 plus shipping charges.  Trotter called CouchPotato to complain about the 

shipping charges.  In the past CouchPotato had delivered all orders without charge. 

 On October 25, 1996, the remaining 25 treadmills were shipped to Trotter during a snowstorm.  The truck 

carrying the treadmills wrecked, and all of the treadmills were destroyed.  On October 26, 1996, Trotter received a 

memorandum from CouchPotato advising that no additional treadmills would be available until November at new 

prices to be negotiated. 

 Trotter delivered the 25 treadmills to HardBody Spa and advised HardBody of the destruction of the other 

25.  HardBody Spa‘s owner advised Trotter that he intended to purchase the remaining 25 treadmills from a 

different source.  Trotter bought 25 comparable treadmills for $750 each and delivered them to HardBody Spa. 
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 On delivery, HardBody unpacked the CouchPotato treadmills and discovered that none of the electronics 

operated properly.  HardBody Spa immediately advised Trotter about this problem. 

 Trotter has refused to pay CouchPotato.  HardBody Spa has threatened to sue Trotter.   

 Discuss the rights and liabilities of the parties. 

 

 

WSB 7/96-3 

 

 Atom Computer in Seattle manufactures and sells computers, regularly buying connecting cables from 

Connections, Inc., a Tacoma, Washington, manufacturer. 

 On February 28, 1995, Atom wrote Connections:  ―Atom will purchase 10,000 of your keyboard cables 

for delivery at 1000 cables per month beginning April 1, 1995, terms per our usual purchase order.  Atom.‖ 

 Connections‘ manager wrote Atom‘s purchasing manager on March 1, 1995, ―Thanks for the order; we‘ll 

do the same deal as always, and your delivery schedule is fine.  Connections.‖  Atom had paid Connections $4 per 

cable for Atom‘s previous two orders, and although Connections‘ manufacturing costs had not increased, in 

February 1995, Connections began charging its other customers $5 per cable. 

 Connections‘ employees went on strike from March 2 until March 17, 1995.  Connections wrote Atom on 

March 17, notifying Atom of the strike and indicating Connections might only be able to deliver 500 cables on 

April 1, 1995.  Connections stated it was nonetheless certain it would be able to deliver 1000 cables per month for 

the remainder of the delivery schedule. 

 By March 30, 1995, Atom had heard nothing further from Connections, and no cables had been delivered.  

Atom therefore ordered 10,000 cables at $6 per cable from Domestic Cables according to the same delivery 

schedule Atom had previously submitted to Connections.  Domestic delivered the first 1000 cables to Atom in 

March 31. 

 Connections delivered 500 cables to Atom on April 1, 1995, and mailed Atom an invoice charging $5 per 

cable.  Atom refused the accept the cables or pay the invoice.  Atom also wrote Connections on April 5, 1995, 

―We canceled your contract because you indicated you were unable to perform.  We have placed our order with 

another company at an additional expense of $2 per cable.  Connections therefore owes Atom $20,000.‖ 

 Connections had purchased all of the raw materials for the Atom contract in March 1995, and because of 

Atom‘s cancellation, Connections was forced to sell Atom‘s cables to other purchasers for $3 per cable. 

 Discuss the claims, defenses, damages and remedies of Atom and Connections. 

 

 

WSB 3/96-4 

 

 Abel is a Seattle computer software manufacturer who sells a program called ―EnAbleU.‖  Baker owns a 

computer store in Seattle.  On September 4, 1995, Baker, a regular customer of Abel, telephoned Abel to order 

1,000 copies of ―EnAbleU.‖  Baker advised Abel that he would need the software programs before September 30 

to fill customer orders.  Abel advised Baker that he did not know if he would be able to fill the entire order by 

September 30, but would assure delivery of 500 copies by then. 

 On September 5, Abel received a signed memorandum from Baker stating: ―We have a contract for 1,000 

copies of ―EnAbleU‖ to be available before September 30.  I have buyers for over 1,000 copies.‖ 

 Abel delivered 250 copies of ―EnAbleU‖ on September 6.  Baker installed one of the programs on his 

own computer and found no problems with its operation.  Baker sold all 250 copies of ―EnAbleU‖ within three 

days for $500 retail per copy.  After using ―EnAbleU‖ for several days, customers discovered a virus problem with 

the program that destroyed information stored on their computers.  Several customers complained to Baker that the 

virus caused them significant economic damage.  When Baker notified Abel, Abel stated the virus was limited to 

the 250 copies delivered on September 6. 

 On September 18, Baker telephoned Abel and asked about the other 750 copies of ―EnAbleU‖ that he 

believed Abel had agreed to deliver.  Abel stated that he could only manufacture an additional 250 copies of 

―EnAbleU‖ by September 30.  Abel told Baker that a local wholesaler might have some copies.  On September 18, 

Baker received a memorandum from Abel stating: ―Our agreement was only 500 copies of ‗EnAbleU.‘  We will 

deliver the remaining 250 copies on September 29.‖ 

 On September 20, Baker purchased the only other available 250 copies of ―EnAbleU‖ from the 

wholesaler for $400 each, which was $100 above Abel‘s wholesale price.  On September 27, Abel delivered 250 

copies of ―EnAbleU‖ to Baker. 

 Baker has failed to pay Abel.  Baker‘s customers have threatened to sue Abel and Baker.  Discuss the 

rights and liabilities of the parties 
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SECTION 1 

 

UCC  SALES ANSWERS 

 

 

1. /B/ A mere offer to sell without any promise 

that the offer is to be held open is revocable 

at the will of the seller.  A and C are 

incorrect because under the UCC these 

written statements by a merchant would 

constitute a ―firm offer‖ which would be 

irrevocable for the time stated up to 90 

days.  D is incorrect because, upon the 

receipt of consideration, the offer is 

transformed into an option contract which 

would be irrevocable for the stated time 

even if in excess of 90 days. 

 

2. /C/ The option period was for 100 days and 

cannot be revoked for that period.  A is 

incorrect because the $50 paid was the 

consideration.  B is incorrect because a 

writing would only be required if the option 

length was one year or longer.  D is 

incorrect because there is not a three month 

limit to options. 

 

3. /D/ An authentication of the party to be charged 

is required by the statute of frauds.  

Lacking even Ace‘s authentication, the 

UCC would dictate the contract is not 

enforceable against Ace.  A is incorrect 

because the firm offer rule extends the 

revocability period to three months.  B is 

incorrect because Doral‘s commitment to 

buy is sufficient to constitute consideration.  

C is incorrect because the issue of whether 

Doral is a merchant is not relevant. 

 

4. /A/ If the other party provides the contract, the 

merchant must separately sign the 

agreement to constitute a firm offer under 

UCC 2.205.  B is not the best answer 

because a firm offer is valid for the 

offeror‘s stated time which may be less 

than three months.  C is incorrect because 

contracted rights may always be assigned 

under the UCC.  D is incorrect because 

consideration would convert the firm offer 

into an option contract. 

 

5. /D/ This is a contract falling under UCC 2.306.  

Requirement contracts are valid and 

enforceable without specifying quantity as 

long as there is a reasonable basis for 

giving an appropriate remedy.  A 

reasonable quantity would be imposed. A, 

B and C are incorrect because such a 

requirements contract is enforceable. 

 

6. /A/ Acceptance of an unambiguous unilateral 

offer demanding immediate shipment 

requires actual performance of the act 

requested.  B is incorrect because this rule 

would only apply to a unilateral contract 

that is ambiguous.  C is incorrect because 

notification is not an absolute requirement 

to acceptance.  D is incorrect because 

acceptance can only result from the act 

requested, i.e., immediate shipment. 

 

7. /B/ UCC contract modifications are enforceable 

if made ―in good faith.‖  It appears from the 

facts that the UCC requirements of 

―honestly in fact‖ and the ―observance of 

reasonable commercial standards of fair 

dealing in the trade‖ are met.  Thus this 

modification would be enforceable under 

the UCC even though the common law‘s 

pre-existing duty rule would bar a recovery 

for the extra $3 per barrel.  A is incorrect 

because the buyer is obligated to pay $28 

per barrel.  C is incorrect because Stand has 

not breached the contract.  D is not the best 

answer because the facts do not make clear 

whether the $25 price was a reasonable 

basic assumption of the contract. 

 

8. /D/ UCC 2.209 states that contract 

modifications made in good faith require no 

consideration.  A is incorrect because a 

renunciation of a claim or right arising out 

of an alleged breach constitutes valid 

consideration.  B is incorrect because a firm 

offer requires a writing.  C is not the best 

answer because a requirement contract 

would probably exceed $500 and thus 

would require a writing under the statute of 

frauds. 

 

9. /B/ The modifications were an express 

condition of the purported acceptance, and 

they were rejected by the seller. Since the 

offeror stated that the terms could not be 

varied this is to be treated as a rejection.  

Thus a subsequent acceptance cannot be 

effective.  A is incorrect because Baker did 

not purport to keep the offer open.  C is 

incorrect because the modifications went 

beyond proposals.  D is incorrect because 

the statute of frauds is not applicable. 

 

10. /C/ The UCC requires a writing if the contact is 

for $500 or more.  A is incorrect because 

between merchants consideration is not 

necessary if made ―in good faith.‖ B is 
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incorrect because the test is the monetary 

amount irrespective of whether the original 

contract was written or oral. D is incorrect 

because the parol evidence rule is an 

evidence exclusionary provision which 

applicability is not dependent upon a 

writing. 

 

11. /D/ An admission in open court that the 

contract in question was consummated is 

binding upon the declarant.  A is not the 

best answer because while the whole 

contract is within the statute of frauds, the 

executed portion would be enforceable.  B 

and C are incorrect because part 

performance takes only the executed 

portion of the contract out of the statute‘s 

application. 

 

12. /D/ The signatory is the only party against 

whom the contract may be enforced.  The 

nonsignatory party  may still assert the 

statute as a defense.  A is incorrect because 

a tortious common law fraud action is not 

related to the statute of frauds.  B is 

incorrect because only MOULSS contracts 

fall within the statute. C is incorrect 

because the statute of frauds is a legal 

procedural principle that in most states 

cannot be overridden by agreement. 

 

13. /D/ UCC contracts under $500 are without the 

statute of frauds and thus an oral agreement 

would be enforceable.  A, B, and C are 

incorrect because MOULSS would include 

these three contracts and require a writing. 

 

14. /A/ If the modified contract is for $500 or more, 

the UCC statute of frauds provision would 

control.  B is incorrect because 

consideration is not required to support a 

contract modification made in good faith by 

a merchant.  C is incorrect because the 

parole evidence rule does not apply.  D is 

incorrect because a written agreement can 

be orally modified. 

 

15. /B/ The UCC extends third party beneficiary 

status to individuals if it is reasonable to 

expect that they would use the goods.  A 

and C are incorrect because under the 

doctrine of strict liability, a showing of 

fault is not required.  D is incorrect because 

the majority of states have adopted the 

progressive UCC approach to the privity 

issue. 

 

16. /D/ Negligence is not required under a recovery 

theory of strict liability.  A is incorrect 

because a reseller can not avoid liability on 

the basis that they failed to exercise due 

care in inspection.  B is not the best answer 

because the word ―always‖ would preclude 

any exception. C is incorrect because 

exercising due care is not a bar to recovery 

under the theory of strict liability. 

 

17. /C/ The seller must be aware the buyer is 

relying upon his expertise in selecting the 

appropriate good for the particular purpose.  

A is not the best answer because the 

warranty of fitness for a particular purpose 

is implied.  B is not the best answer 

because the buyer may prevail. (But the 

latter part of the alternative is a good 

statement of the Parol Evidence Rule.)  D is 

incorrect because the implied warranty of 

fitness for a particular purpose applies to 

non-merchant sellers as well as merchants. 

 

18. /C/ Unless the seller specifically states the 

goods are not free of infringement claims, 

the implied warranty of the UCC would 

apply.  A is incorrect because the implied 

warranty of title and against infringement 

applies even to casual sellers.  B is 

incorrect because the warranty is implied. 

D is incorrect because if the defect is 

specified, the buyer may assume the risk of 

infringement. 

 

19. /D/ The best answer because of the implied 

warranty of title and against infringement.  

A is incorrect because a blanket disclaimer 

of warranty is ineffective to override this 

implied warranty.  B is incorrect because 

innocence is not a defense against 

enforcement of this implied warranty.  C is 

incorrect because a thief cannot transfer 

valid title and thus the true owner of 

converted property is entitled to the car 

even from a transferee who took it for full 

consideration without notice. 

 

20. /B/ Such a warranty is automatic because it is 

implied in a UCC sale contract.  A is 

incorrect because the parol evidence rule, if 

applicable, would only apply to prior or 

contemporaneous agreements which 

contradicted the final written integrated 

agreement.  C is incorrect because the 

warranty is implied.  D is incorrect because 

the UCC does not allow a general 

disclaimer to override the implied warranty 

of title. 

 

21. /A/ The UCC only requires the goods to be fit 

for the ordinary purposes for which such 

goods are used.  ―All‖ is too broad.  B, C, 

and D are incorrect because the 

merchantability implied warranty requires 

these provisions. 
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22. /B/ The parol evidence rule would exclude the 

buyer from introducing into evidence any 

prior or contemporaneous agreement which 

varies from the terms of the final written 

integrated agreement.  A is incorrect 

because the alleged oral representations do 

not appear to violate any of the MOULSS 

rules.  C is incorrect because such a 

disclaimer would not override implied 

warranties.  D is incorrect because implied 

or apparent authority would override a lack 

of express authority. 

 

23. /A/ Exclusions must be clear, conspicuous, 

conscionable and consistent.  B is incorrect 

because effective disclaimers are binding if 

the purchaser has notice.  C is incorrect 

because disclaimers are not automatically 

void.  D is incorrect because only an 

exclusion of the implied warranty of fitness 

for a particular purpose must be in writing 

to be enforceable. 

 

24. /C/ As long as the exclusion is clear, 

conspicuous, conscionable and consistent, 

the implied warranty of merchantability is 

negated by the wording ―with all faults.‖ A 

is incorrect because implied warranties 

attach irrespective of the price.  B and D 

are incorrect because the fact the defects 

were hidden does not effect the 

merchantability warranty.   

 

25. /B/ The UCC extends the common law privity 

rule to third parties who might reasonably 

be expected to use the goods.  A is 

incorrect because the state UCC statutes 

vary.  C is incorrect because a buyer‘s 

personal injury warranty protection may 

apply to involved retailers as well as 

manufacturers.  D is incorrect because 

remote manufacturers and distributors are 

also liable under the UCC. 

 

26. /B/ Under such circumstances, the UCC allows 

a seller to stop goods in transit but allows 

the buyer the right to the goods if he pays 

cash.  A is incorrect because the seller‘s 

stoppage in transit was not improper.  C is 

incorrect because insolvency, per se, does 

not terminate the contract.  D is incorrect 

because insolvency affects the parties‘ 

rights and duties. 

 

27. /C/ A negotiable warehouse receipt entitles the 

holder to demand the goods from the 

warehouseman or bailee.  Therefore, upon 

negotiation (delivery of the document) Fast 

assumed ownership and risk of loss. A, B 

and D are incorrect because these events do 

not in and of themselves shift the risk of 

loss. 

 

28. /A/ The breaching party retains risk of loss until 

the non-breaching party has insurance 

coverage.  B is incorrect because the goods 

didn‘t arrive at Falcon‘s place of business.  

C is incorrect because a possible violation 

of the UCC‘s statute of frauds would not 

affect the risk of loss.  D is incorrect 

because Falcon did not have title. 

 

29. /A/ The parties‘ intent controls.  B is not the 

best answer because the parties may not 

clearly specify the shipping terms, and the 

shipping terms themselves may not control 

risk of loss.  C is not the best answer 

because title and risk of loss are not the 

same under the UCC.  D is not the best 

answer because risk of loss is not 

determined by the parties insurance 

coverage. 

 

30. /A/ ―F.O.B. the place of destination‖ means the 

seller bears the expenses of shipment and 

risk resulting from any loss occurring prior 

to arrival at the destination.  B, C and D are 

incorrect because both the risk of loss and 

the expenses stay with the seller. 

 

31. /D/ Risk of loss shifts to the buyer upon tender 

of delivery if the seller is a non-merchant/ 

casual seller.  For a merchant seller, tender 

of performance is inadequate to shift the 

risk of loss.  A is incorrect because risk of 

loss is not shared.  B and C are incorrect 

because the casual seller‘s tender of 

performance is adequate to shift risk of loss 

to the buyer. 

 

32. /C/ ―Sale on approval‖ retains title and risk of 

loss in the seller so the buyer's creditors 

could not levy on the inventory.  A is 

incorrect because ―sale or return‖ transfers 

title to the buyer and therefore the goods 

become subject to the claims of the buyer‘s 

creditors.  B is incorrect because an 

agreement by the buyer may not be binding 

on third party creditors.  D is not the best 

answer because filing within 10 days may 

not always be effective against a previous 

lien creditor or an aggressive creditor 

moving against collateral under the after-

acquired clause. 

 

33. /A/ A discovery of material defects subsequent 

to acceptance may justify rejection.  B is 

incorrect because an aggrieved buyer can 

revoke his acceptance upon discovery of 

the defect.  C is incorrect because an 

aggrieved buyer may ―cover‖ or sue for 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 47 

damages including incidental and 

consequential damages.  D is incorrect 

because it appears the blazers‘ lining was 

expressly agreed upon in the sales contract. 

 

34. /C/ The UCC specifies the amount of the 

liquidated damages stipulated in the 

contract must be reasonable in the light of 

either the anticipated or actual harm 

flowing from the breach.  A is incorrect 

because either party can avail themselves of 

a liquidated damages provision.  B is 

incorrect because if liquidated damages are 

so large as to constitute a penalty they will 

be struck.  D is incorrect because there is 

no absolute percentage limitation as to the 

relationship between the liquidated 

provisions and the actual damage.  The test 

is one of ―reasonableness.‖ 

 

35. /D/ If the parties have not specified who will 

bear the risk of loss, the UCC dictates the 

breaching party retains risk of loss at least 

until the non-breaching party has insurance 

coverage.  A, B and C are not the best 

answers because title, shipping and credit 

terms are not the most important factor. 

 

36. /D/ The UCC provides that a non-breaching 

buyer can request specific performance if 

the buyer is unable to cover and the goods 

have been identified to the contract.  A, B 

and C are incorrect because none of these 

facts will prevent specific performance. 

 

37. /C/ The measure of damages is the difference 

between the contract price and the market 

price.  If there is no market price, the 

contract price would be the measure of 

recovery.  A is incorrect because Ling may 

recover incidental damages in addition to 

the contract price.  B is not the best answer 

because the risk of loss rules would 

determine who bears the loss.  D is not the 

best answer because specific performance 

is not normally a seller‘s remedy. 

 

38. /B/ The UCC allows a seller to stop goods in 

transit upon learning of the buyer‘s 

insolvency, but such a remedy does not 

allow the seller to deny the buyer the goods 

if the buyer tenders cash.  A is incorrect 

because the stoppage was proper.  C is 

incorrect because Barstow would have a 

duty to Flanagan to hold the goods for a 

reasonable time and allow Flanagan to pay 

C.O.D.  D is incorrect because insolvency 

affects the party‘s rights and duties. 

 

39. /D/ The acceptance was valid because the offer 

did not unambiguously specify immediate 

shipment.  There being a valid contract in 

effect, the shipment of nonconforming 

goods is breach.  A is incorrect because a 

non-conforming shipment is not a counter 

offer.  B is incorrect because the contract 

was breached, not canceled.  C is incorrect 

because the order does not unambiguously 

specify acceptance can not be by a return 

promise. 

 

40. /C/ The acceptance created a contract and the 

subsequent non-confirming shipment 

constituted a breach.  A is incorrect because 

the contract was breached not canceled.  B 

is not the best answer because the facts are 

not clear whether Dey intended to create a 

bilateral or unilateral contract.  D is 

incorrect because the shipment of 

nonconforming goods is breach. 

 

41. /D/ The UCC provides that an aggrieved 

buyer‘s remedies include ―cover‖ and 

incidental and consequential damages. 

Because ―cover‖ was not possible, the 

remaining damages available are incidental 

and consequential.  A is not the best answer 

because the value of the time spent and 

attorney fees are only one of the incidental 

damages available to the buyer. B is not the 

best answer because consequential 

damages  such as lost profit on the resale 

of the goods  are also available.  C is not 

the best answer because this buyer‘s 

remedy does not have to be available to the 

seller. 

 

42. /B/ Specific performance requires that the 

goods have been identified to the contract. 

This remedy is not available if the buyer 

has been able to effectively cover.  A is a 

correct statement (and thus the incorrect 

answer) because revocation of acceptance 

is allowed if the defect was hidden.  C is a 

correct statement of an aggrieved buyer‘s 

remedies.  D is not the best answer because 

the expected profit is not the only element 

of damages available to an aggrieved 

buyer.  Incidental damages are also 

recoverable. 

 

43. /B/ The statute of limitations will totally bar 

recovery unless suit is commenced within 

the time specified within the contract.  A is 

incorrect because the statute can be reduced 

to one year by agreement of the parties.  C 

and D are incorrect because the UCC 

allows the parties to agree to reduce the 

limitation period to one year, but they may 

not extend it beyond four years. 
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44. /B/ To create an implied warranty of fitness for 

a particular purpose, the seller must know 

that the buyer is relying upon the advice in 

selecting the item.  A, C, and D are 

incorrect in that there is no requirement that 

the fitness for a particular purpose 

representation be written. 

 

45. /A/ The buyer unequivocally repudiated the 

future performance duty; this allows the 

seller to immediately resort to their remedy 

for breach.  An aggrieved seller is entitled 

to recover the difference between the 

contract price and the market price received 

upon resale.  B is incorrect because after 

anticipatory repudiation the contract is 

deemed breached.  C is incorrect because a 

repudiation may only be retracted prior to 

any material change of position by the non-

breaching party Mazur.  D is incorrect in 

that specific performance is not usually a 

seller‘s remedy. 

 

46. /A/ Only merchant sellers are subject to the 

implied merchantability warranty.  B is 

incorrect because an implied warranty 

action replaces the common-law tort of 

negligence.  C is incorrect because the 

UCC and Magnuson-Moss Act expand the 

number of potential plaintiffs beyond the 

common-law privity category.  D is 

incorrect because an implied warranty 

action replaces the common-law tort of 

strict liability. 

 

47. /A/ All affirmations of fact that become a part 

of the basis of the bargain are express 

warranties; this would include a seller‘s 

description of the goods.  B, C, and D are 

incorrect because the seller‘s selection of 

goods may constitute an implied warranty 

of fitness for a particular purpose but not 

usually an express warranty.  

 

48. /A/ The unilateral offer was accepted by 

shipment.  Acceptance is different than 

performance.  The performance was breach 

because the goods did not conform and 

there was no time left for a cure.  B is 

incorrect because this was an acceptance 

and a breach.  C is incorrect because 

acceptance of an unilateral contract is by 

performance.  D is incorrect because 

acceptance was effective by shipping, 

regardless of whether the goods conformed. 

 

49. /C/ The implied warranties of merchantability 

and title result.  The implied warranty of 

fitness for a particular purpose requires a 

buyer asking the seller to use their expertise 

in selecting the most appropriate item for a 

buyer's particular purpose.  The facts do not 

indicate a situation which would qualify for 

the implied warranty of fitness. 

 

50. /B/ The buyer is entitled to inspect the goods 

before acceptance and payment.  A is 

incorrect because unless otherwise agreed, 

the place of delivery is the seller‘s place of 

business.  C is incorrect because the taking 

of a seemingly solvent party‘s check is 

commercially normal and proper. D is 

incorrect because, unless otherwise agreed, 

payment is due at the time and place of 

delivery of conforming goods. 

 

51. /A/ The only true statement.  All personal 

property, regardless of price, is covered 

under the UCC Sales Article 2.  B is 

incorrect in that the UCC specifies that all 

parties must perform in good faith.  C is 

incorrect because there are other non-

conditional sales, regardless of the 

merchant or non-merchant status of the 

parties.  D is incorrect because the sale of 

personal property is subject to the Statute of 

Frauds if the value is $500 or more, and 

this provision does not depend upon the 

merchant or non-merchant status of the 

parties. 

 

52. /D/ The UCC states that a disclaimer 

attempting to limit personal injury damages 

is prima facie unconscionable and thus not 

enforceable.  A is incorrect because the 

seller had privity with the decedent and the 

benefit of this contract would transfer to the 

estate and surviving spouse.  B is incorrect 

because there is no requirement that the 

tort-feasor be given notice other than 

service of process within the time period 

specified in the state statute of limitations.  

C is incorrect because a disclaimer of all 

liability would still be unconscionable as it 

related to the personal injury portion. 

 

53. /D/ F.O.B. means free on board, so risk of loss 

during shipment has shifted to the buyer. A 

is incorrect because shift of loss passes 

when goods are placed on the seller‘s 

loading dock.  B is incorrect because the 

merchant or non-merchant status of the 

parties does not affect risk of loss transfer 

provisions.  C is not the best answer 

because risk of loss transferred when 

delivered to carrier, not when actually 

shipped. 

 

54. /B/ Punitive damages are not usually 

recoverable for mere breach of contract. A 

is incorrect because a buyer may sue for 

specific performance (if unable to cover 
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and the goods have been identified to the 

contract).  C is not the best answer because 

a buyer‘s usual and preferred remedy is to 

cover by purchasing substitute equivalent 

goods.  D is not the best answer because 

recovering the identified goods (capture or 

replevin) applies where the goods were 

stolen. 

 

55. /D/ UCC 2.609 specifies that on receipt of a 

written demand by the buyer (based upon 

reasonable grounds), the seller must 

provide written assurance within 30 days or 

the buyer may suspend performance.  A is 

incorrect because if risk of loss has passed 

to the buyer they will not be released from 

the contract.  B is incorrect because 

impracticability of delivery may not release 

the buyer from all obligations. C is 

incorrect because a retraction of 

anticipatory repudiation before the 

aggrieved party has materially changed 

their position is not a breach. 

 

56. /C/ The best answer because the buyer always 

has the right to reject nonconforming 

goods.  A is not the best answer because the 

buyer may have to pay before inspection 

under a C.O.D. contract. However, this is 

not acceptance and if the goods were 

nonconforming, the price may be 

recovered.  B is incorrect because under a 

C.O.D. contract, possession only occurs 

after payment.  D is incorrect because 

C.O.D. requires payment on delivery. 

 

57. /A/ The UCC imposes a general standard of 

good faith (and reasonableness) on all the 

contracting parties.  B is incorrect because 

merchants are often held to a higher 

standard than nonmerchants under the 

UCC.  C is incorrect because the UCC has 

no dollar limitation (except the statute of 

frauds may apply if the price is $500 or 

more).  D is incorrect because most of the 

UCC provisions are default in nature and 

apply only if the parties have not specified 

the treatment of the matter in question. In 

addition, some of the mandatory provisions 

may be disclaimed under certain 

circumstances. 

 

58. /B/ The unequivocal repudiation of a future 

performance duty is an anticipatory breach 

of contract.  The non-breaching party may 

demand an assurance of performance or 

cancel the contract.  If the contract is 

canceled, the buyer may cover his 

requirements by purchasing equivalent 

substitute goods from another supplier. 

Punitive damages are not usually 

recoverable for mere breach of contract. 

 

59. /B/ Liquidated damages are specified in the 

contract as the sole remedy for breach. 

Statement I is incorrect because the 

stipulated amount must be reasonable in 

light of either the anticipated damages at 

the time the contract was made or the actual 

losses incurred from the breach. Statement 

II is true because the UCC specifies the 

seller may retain up to $500 deposit if the 

buyer defaults. 

 

60. /A/ When a buyer materially breaches a sales 

contract, an aggrieved seller may cancel the 

contract and recover damages. Damages 

are the difference between the contract 

price and the market price; the market price 

is determined by resale to another party. 

 

61. /D/ The UCC would allow acceptance with 

minor additional consistent terms. Because 

the ―per city scale weight certificate‖ is 

minor and not inconsistent with Calvin‘s 

offer, the inclusion of same does not defeat 

the effectiveness of the acceptance and is 

not to be treated as a counteroffer.  A is 

incorrect because under the UCC such 

additional terms become a part of the 

contract unless the offeror notifies the 

offeree he objects to the additional terms.  

B and C are incorrect because the reply is 

neither a conditional acceptance nor a 

counter offer. 

 

62. /B/ If part performance is still possible after 

failure of a presupposed condition, the 

seller must notify the buyer and explain the 

details of possible part performance. A is 

incorrect because the failure of a 

presupposed condition is not breach of 

contract.  C is incorrect because the buyer 

has the option to accept part performance. 

D is incorrect because the buyer is not 

required to accept part performance. 

 

63. /D/ ―With reserve‖ means the goods may be 

withdrawn before the completion of the 

auction.  A is incorrect because a successful 

bid must be at least at the stipulated price.  

B is incorrect because once the auction has 

begun, the status of ―with reserve‖ is fixed.  

C is incorrect because a bid can be 

withdrawn until the fall of the hammer. 

 

64. /B/ This is both a requirement contract (as to 

Cider Bottling who promised to buy all the 

apples it would use) and an output contract 

(as to Apple Farms who promised to 

furnish up to all the customer‘s needs for 
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the next year).  A is not correct because 

there does not appear to be an exclusive 

dealings agreement as to Apple Farm; it 

would seem that Apple Farm could sell to 

others as long as they fulfill the 

requirements of Cider Bottling. 

 

65. /C/ If Cider Bottling actually fails to purchase 

all their requirements from Apple Farm 

they would breach their requirement 

contract.  An injunction against Mega 

would not seem to lie since they have no 

privity of contract with Apple Farms.  In 

addition, the facts do not indicate a present 

breach or even sufficient grounds to 

constitute anticipatory repudiation.  If Cider 

Bottling does actually breach their 

agreement, Apple Farms could sell their 

output to another buyer and collect 

damages if the (then) market price is less 

than the contract price 

 

66. /C/ Bill Heavengates‘ February 15 

communication seems to be reasonable 

grounds to bring into question the ability to 

perform on a timely basis.  This entitles the 

non-repudiating party to demand a written 

response containing assurances of 

performance.  Failure to respond 

adequately within 30 days is treated as a 

repudiation of the contract which suspends 

the duties of the requesting party.  This 

would include Big Blue‘s duty to pay the 

$25,000 otherwise due on March 1.  A is 

incorrect because the law treats anticipatory 

repudiation as a breach.  B is incorrect 

because Bill Heavengates‘ February 15 

statement is not an unequivocal and 

unambiguous intent to breach.  D is 

incorrect because courts will not usually 

enjoin a breach of contract. 

 

67. /B/ This is the least accurate statement because 

Big Blue can bring suit immediately upon 

Bill Heavengate‘s repudiation.  A and D are 

more accurate statements than B because an 

aggrieved party may always wait before 

exercising their rights and Big Blue could 

attempt rescission and the return of the 

money they had paid Bill Heavengates.  C 

is an accurate statement in that the 

aggrieved buyer may cover their 

requirements by purchasing elsewhere and 

recover the difference between the cover 

price and the contract price. 

 

68. /D/ The aggrieved buyer‘s damages are the 

difference between the contract price 

($110,00) and the cover price.  The cover 

price after a seller‘s anticipatory 

repudiation is limited to the price which 

existed when the buyer learned of the 

repudiation ($120,000).  Here the increased 

price of $125,000 is not all recoverable 

because Big Blue could have covered at 

$120,000.  Failure to immediately cover 

will bar damages attributable to later price 

increases.  Here only $120,000 of the 

increased $125,000 cost is recoverable 

since this was the cover price at the time of 

repudiation.  An aggrieved buyer is also 

entitled to recover both incidental 

($10,000) and consequential ($7,500) 

damages. 

 

69. /A/ This question tests the different treatment 

under the common law and the UCC when 

the forms of the offeror and offeree contain 

conflicting and different terms. Under the 

common law, the offeror is ―the master of 

the bargain‖ and therefore Charlie‘s term 

($5,000) would control the price of the 

construction contract.  Under the UCC, 

when a term on each parties forms vary, it 

is assumed that both parties object to the 

other‘s terms.  The UCC contract consists 

of the terms expressly agreed to and the 

―gap filling‖ provisions of Article 2.  [UCC 

2.207].  The order of ―gap filing‖ priority is 

course of performance in the present 

contract, past course of dealings, and usage 

of trade. The past course of dealings price 

($625) would thus probably be used to fill 

in the gap in the second garden shed 

contract. 

 

70. /D/ Shipment terms of ―ex ship‖ require the 

seller to deliver goods to the buyer at the 

named port of destination and pay for 

unloading.  Risk of loss then transfers to the 

buyer.[UCC 2.322]  Here, delivery was 

never made so the seller retained the risk of 

loss.  A is not the best answer because the 

buyer only recommended a common 

carrier; this is far short of a binding 

condition of the purchase.  C is not the best 

answer because a common carrier vessel is 

not usually the agent of either the seller or 

buyer. 

 

71. /C/ Alice was a mere assignee of the rights 

which Betty may have had under the 

contract.  Alice never received the goods 

and under ―ex ship‖ the liability for the risk 

of loss (destruction of the television) 

remained with the seller.  Therefore Betty 

has done nothing for which she should 

compensate Alice.  B is not the best answer 

because only the buyer is entitled to these 

―cover‖ damages if performance is not 

excused because of a failure of a pre-

supposed condition.  D is not the best 
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answer because the prohibition of 

―assignment of this contract‖ relates only to 

delegation of duties unless circumstances 

indicate otherwise. [UCC 2-2l0(3)].  

 

72. /B/ This is Sam‘s worst defense because Betty 

did not have any risk of loss under the 

shipment terms of ―ex ship‖.  A and C are 

better defenses since a failure of a 

presupposed condition  commercial 

impracticability may be a good defense if 

the non-occurrence of the condition was a 

reasonable basic assumption of the 

contract.  D may be a partial defense under 

comparative negligence; this seems a better 

defense than A which has no merit as a 

viable defense. 

 

73. /B/ Statements II and III are correct.  UCC 2-

719(3) provides that ―limitations of 

consequential damages for injury to the 

person ...is invalid unless it is proved that 

the limitation is not unconscionable‖. 

Statement I is incorrect because the 

confession of judgment clause will likely 

be declared unconscionable by the court. 

Statement IV is incorrect because UCC 

2.318 extends third party beneficiary status 

and thus UCC warranty protection to 

family members. 

 

74. /B/ A seller is allowed to cure a tender of 

nonconforming goods if the conforming 

goods are delivered before the original 

contract performance date.[UCC 2.508]. 

Here the August 10 shipment was 

conforming and delivered before the 

August 15 contract date.  C is incorrect 

because a nonconforming tender is not a 

breach if the deficiency is cured. 

 

75. /C/ UCC 2-206 specifies a merchant buyer is 

under a duty after rejection of perishable 

goods in their possession to follow any 

reasonable instructions received from the 

seller.  Here the goods were perishable and 

the buyer was given specific direction to 

refrigerate.  B is incorrect because the Code 

only says advanced indemnity for expenses 

is required if demanded by the buyer.  Here 

there was no demand by the buyer but that 

does not eliminate the duty. (The buyer 

would have later been entitled to 

reimbursement of the costs from the seller 

or out of the sale proceeds of the goods).   

 

76. /A/ This is an example of an additional term 

included within what probably would be 

deemed to constitute an acceptance.  As 

between merchants they become a part of 

the contract unless the other party objects to 

their inclusion within a reasonable period 

of time.  An exception applies if the 

additional terms materially alter the original 

terms.  The comments to UCC 2.207(2)(b) 

specifies that additions which negate 

standard warranties are material alterations.  

B and D are not the best answer because 

contractual limitations between a 

wholesaler and retailer are less likely to be 

held unconscionable than if one of the 

parties was a consumer.  C is not the best 

answer because only if the limitation was 

an allowable addition to the contract, would 

she have a duty to object. 

 

77. /B/ In order to raise the implied warranty of 

fitness for a particular purpose, the seller 

must know the buyer is relying upon their 

advice in selecting the appropriate good. 

Here there is no indication that the seller 

even knew of the particular purpose.  A is 

incorrect because the implied warranty of 

fitness for a particular purpose does not 

have to be written.  C is incorrect because 

the implied warranty of fitness for a 

particular purpose does not require the 

seller to be a merchant. 

 

78. /D/ UCC 2-719(1)(b) specifies that to exclude 

the UCC‘s many other remedies (so that 

repair and replace is the buyer‘s sole 

remedy) it must be expressly agreed that 

repair and replace is to be the exclusive 

remedy.  Here there was not such an 

agreement by Roberta; Roberta did not 

respond to the additional term.  This is far 

short of an express agreement to the 

limitation.  B is not the best answer because 

the question is not one of ―any remedy‖ but 

rather whether the repair and replace 

limitation is enforceable as the sole remedy. 

 

79. /D/ The firm offer rule requires (1) a written 

offer, (2) by a merchant, (3) that gives 

assurances that the offer will be held open.  

All three of those requirements appear met 

here.  Revocations are ineffective and if no 

time is stated a reasonable period is 

imposed.  Unless Megabuck can prove 

acceptance on October 15 was 

unreasonable, the contract would be 

enforceable.  A is incorrect because a firm 

offer can not be revoked. B is incorrect 

because consideration is not necessary for 

the firm offer rule.  C is incorrect because 

UCC 2.205 specifies that the period of 

irrevocability may not exceed three months.  

This does not mean the irrevocability 

period is fixed at three months; if the 

offeror does not specify a period, the court 

will determine what a reasonable period of 
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irrevocability should be in those 

circumstances. 

 

80. /C/ The court will probably permit the parties 

to introduce extrinsic parol evidence to 

explain whether the contract was divisible 

into lots.  The offer did not specify that the 

contract could not be made in separate lots.  

Had the price been for a total price for a 

single lot (100 Nedsels for $1,200,000) 

UCC 2-307 probably would have supported 

Megabuck‘s position. (Delivery in one lot 

is the general rule.) Megabuck‘s omission 

created a latent ambiguity which would 

need to be resolved by the circumstances of 

past course of dealings (prior purchases by 

Debra from Megabucks) and usage of trade 

(reasonable industry standards of dealers 

purchasing automobiles from 

manufacturers).  D is incorrect because the 

subject matter and unit price were agreed; 

the only term in disagreement is whether 

performance was to be in one or multiple 

lots.  This can be determined and imposed 

on the parties by the court. 

 

81. /B/  Regardless of any claim that Harry may 

have against George, the Emeritus 

sculpture is now in the hands of a bona fide 

purchaser; therefore specific performance is 

not possible.  A is not the best answer 

because the question of adequacy of 

consideration in the contract does not go to 

the central question here of specific 

performance.  In addition, revocation of 

any gift would not effect the possession 

rights of a third party bona fide purchaser.  

C and D are incorrect because Harry‘s 

assistance at the accident scene predated 

the exchange; past consideration is no 

consideration. 

 

82. /C/ This alternative would appear to be 

Crawford‘s worst defense.  UCC 2-615 

applies to contract non-performance caused 

by a condition ―the non-occurrence of 

which was a basic assumption on which the 

contract was made‖.  This would imply that 

alternatives A and D are viable defenses.  B 

is a viable defense because the UCC 

requires that if part performance is still 

possible, the seller must allocate among his 

customers in any manner which is fair and 

reasonable; this pro-rata allocation appears 

to be reasonable.  C also assumes that there 

is some liability and that offering a 

substitute would assist in mitigation; a 

failure of a UCC‘s presupposed condition is 

not a breach at all. 

 

83. /C/ The advertising catalog is not an offer but 

only an invitation to deal.  The offer was 

the ―purchase order‖ and Costco‘s ―order 

confirmation‖ was an attempted acceptance 

with an express condition that contradicted 

the offer terms.  Thus it should be 

interpreted as a counteroffer and since the 

counteroffer was not accepted by the 

original offeror, Rainmaking Lawfirm, no 

contract was formed.  A and B are incorrect 

because there was no contract; A is the 

better of the two because normally loading 

charges are included in CIF.  D is not the 

best answer because this probably would be 

interpreted as different terms to which both 

parties are assumed to object.  The change 

also adds $500 or 50% to the price which is 

a material change so inclusion through a 

seller‘s non-objection does not seem likely. 

 

84. /C/ The UCC statute of frauds 2-201 requires 

―some writing‖ and is not enforceable 

beyond the quantity stated.  Requirement 

(and output) contracts are exceptions to the 

quantity requirement.  UCC 2-306 specifies 

the quantity of the buyer‘s requirement is 

such as may occur in good faith.  A is 

incorrect because UCC 2-201 validates a 

non-signed written confirmation between 

merchants not objected to within 10 days.  

B is incorrect because the absence of these 

terms will not cause the contract to fail (see 

next three questions).  D is not the best 

answer because past performance takes 

those goods out of the statute‘s application; 

here the question focuses on future 

purchases. 

 

85. /C/ UCC 2-308 specifies that the place for 

delivery of goods is the seller‘s place of 

business (unless otherwise agreed). 

 

86. /C/ UCC 2-305 specifies that if the price term is 

left open it is to be a reasonable price at the 

time for delivery.  The court will determine 

this ―reasonable‖ price through (in order of 

priority) course of performance, past course 

of dealings, and usage of trade. 

 

87. /D/ If the parties do not agree on a term in the 

contract the court will impose or ―fill the 

gaps‖ with a reasonable term.  An 

exception to this ―gap-filling‖ rule applies 

if the Code has a relevant standard 

provision.  UCC 2-310 specifies that unless 

otherwise agreed payment is due at the time 

and place at which the buyer is to receive 

the goods without any discount or payment 

period.  This term would override industry 

standards. 
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88. /D/ UCC 2-310 specifies that if there is an open 

time for payment or running of credit, 

payment is due at the time and place at 

which the buyer is to receive the goods.  

Unless agreed to the contrary, payment is in 

cash without any discount or payment 

period. 

 

89. /C/ When the seller discovers that the buyer has 

received goods while insolvent  

 

90. /D/ The insurance company has subrogation 

rights against Ace because it steps into the 

shoes of the insured.  Jennifer Jones‘ rights 

against Ace would thus be available to the 

insurance company.  A is not the best 

answer because Jones could put in a claim 

with her carrier for the loss.  B is not the 

best answer because Jones‘ insurable 

interest arose when the goods were 

designated.  C is incorrect because a 

buyer‘s insurable interest arises only when 

the goods are designated by the seller.  

They must be distinguishable from the 

other goods. 

 

94. /A/ The issue here is whether a promise to ship 

is adequate to constitute acceptance in 

response to an offer specifying ―ship at 

once‖.  UCC 2-206(1)(b) specifies that a 

prompt promise to ship is adequate unless 

the offeror has made it quite clear that it 

would not be acceptable.  Rebecca‘s 

wording does not seem to meet this level 

and the comments to the Code section 

specifically give ―ship at once‖ as an 

example of insufficient wording. 

 

95. /A/ The issue here is whether the mailbox rule 

would validate acceptance and thus create a 

contract on dispatch on July 10.  Under the 

common law, the means and mode of 

communication of the acceptance must be 

―as fast or faster‖ than the offer; here the 

offer was by e-mail and the acceptance by 

regular mail which is slower.  The UCC 

only requires that the means and mode used 

to communicate the acceptance be 

reasonable under the circumstances.  This 

is a UCC goods contract and a mailed 

acceptance appears reasonable in response 

to an e-mailed offer; therefore acceptance 

and thus a contract was effective on 

dispatch. 

 

96. /D/ The issue here is what price will be 

imposed on the parties where their 

communications specify different price 

terms.  The offer specified $29.00 per unit 

and the acceptance $32.00.  Under the 

common law, the offeror‘s price 

designation controls.  UCC 2-207 specifies 

a goods contract with different terms of the 

seller and buyer includes those terms that 

the parties agreed upon together with any 

supplementary terms incorporated under 

any other provisions of the Code.  UCC 2-

305 specifies a ―reasonable price‖ at the 

time of delivery‖ is to be imposed if ―the 

price is left to be agreed and they fail to 

agree‖.  This appears to be the situation 

here and the reasonable market price would 

probably be imposed. 

 

97. /B/ The best answer.  Delivery and payment by 

the end of the month appear to be 

conditions concurrent which must be 

performed about the same time.  A is 

incorrect because a condition subsequent is 

a pre-defined uncertain event which 

discharges a contract.  Here the contract 

does not specify non-payment terminates 

the whole contract and it is clearly an 

installment contract.  C is not the best 

answer because non-payment of one 

installment may not substantially impair the 

value of the whole contract [UCC 2.612].  

D is not the best answer. While Betsy‘s 

nonpayment may be a breach of only one 

installment, Mary could require Betsy to 

pay C.O.D. for the future installments. 

 

98. /B/ Specific performance is available under 

UCC 2.716 if (1) the buyer is unable to 

cover, (2) the goods have been identified to 

the contract, and (3) the goods have not 

been transferred to a bona fide purchaser. 

Here all three of these conditions appear 

met since it does not appear Betsy can 

purchase the same widgets from another 

source.  C is incorrect because the facts say 

only that the goods might be sold to a third 

party; not that the transfer has occurred. 

 

99. /C/ This is an installment contract in which the 

buyer must accept a nonconforming 

installment if the seller gives adequate 

assurances of intent to cure [UCC 2.612]. A 

is incorrect because while the UCC general 

rule is that a perfect tender is required, an 

installment contract is an exception unless 

the nonconforming installment 

substantially impairs the value of the whole 

contract.  B is incorrect because the order 

of specific performance reinstated any prior 

refusal to perform.  D is incorrect because 

the UCC does not specify notice of breach 

and contract cancellation have to be 

written. 
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SECTION 1 

 

UCC  SALES 

 

Answers 
 

These sample answers selected by the Bar Association are actual answers written by successful bar applicants.  

They are not intended to be ―model‖ or ―perfect‖ answers and may contain errors of grammar or law. 

 

WSB 7/02-7 

 

UCC 2 governs transactions for the sale of goods.  Cookies are goods and thus UCC 2 is the governing law.  

BACKGROUND: Under UCC 2, an offer, acceptance, and consideration are required for courts to enforce 

contract.  An offer must contain quality but UCC 2 gap fillers will provide missing terms.  If the transactions are 

between merchants, the acceptance can be modified and will be part of the contract unless offer limits any 

additional terms, the other party objects within reasonable time, or modification substantially alters terms of 

contract.  The UCC 2 also has special provisions for merchants.  A merchant is one who deals in goods of kind in 

transaction (here, cookies) or one who holds him/herself out as knowledgeable expert regarding goods.  Here, 

Barney is a merchant, Andrea would also be considered merchant because she is selling a product also (even 

though it‘s a fundraiser).  OFFER: Prior negotiations are not part of the contract.  Under the statue of frauds, any 

transaction for goods over $500 must be in writing.  A merchant‘s memo of an order (confirmation) will qualify as 

meeting statute of frauds.  Here, Andrea accepted an offer when she faxed the order form.  A catalog is a firm offer 

 a seller agrees to keep price open for a reasonable amount of time and her fax constitutes acceptance.  Although 

Andrea modified the terms, Barney did not object within a reasonable amount of time and thus the terms of the 

contract will be per Andrea‘s order.  INTERPRETATION: The court will look at the express terms of the contract 

and then course of dealing, course of performance and trade usage to determine intent of the parties.  Extrinsic 

evidence will be allowed to explain or supplement term.  Here, the terms are ―as per usual agreement‖  thus court 

will look at past dealings to determine terms.  This was the school‘s 3
rd

 sale so they had two prior years.  Thus, it 

appears that the terms of contract were for 6,000 boxes at $5 a box  $30,000.  DUTIES: Both parties owe a duty 

of good faith and fair dealing.  Because both are merchants, they owe duty of honesty in fact and reasonable 

commercial standards of fair dealing in the trade.  Neither party appears to have breach duty.  SELLER DUTY: A 

seller has a duty to tender conforming goods (PERFECT TENDER RULE).  It appears Barney met this duty (if he 

did not he would have duty to CURE).  BUYER‘S DUTY: A buyer has a duty to accept conforming goods or 

reject non-conforming goods.  Here, Andrea breach duty by only accepting 5000 boxes.  Andrea may argue 

IMPRACTIABLE due to unforeseen event, it is too expensive, too difficult to perform.  However, this defense is 

not available where market conditions change.  Here, buyer assumed risk.  SELLER‘S REMEDIES: An injured 

party has a duty to mitigate damages.  Here it appears Barney met his duty  the issue would be whether $5 is a 

reasonable price (should he have tried for $6).  However, cookie sales are a small window of opportunity so being 

able to sell quickly without shipping and handling costs might have been reasonable thing to do.  DEFENSE TO 

ORIGINAL TRANSACTION: Barney might argue as a defense to original transaction of mutual mistake since 

both were operating under mistaken price.  However, here, there was only unilateral mistake (Barney failing to 

object to modifications).  Thus, it appears that Barney can recover $30,000 (5 x 6,000)—mitigation including less 

expenses of costs saved $1,500 = $28,500.  LIABILITY:  An agent is one who has authority to enter into a 

contract or transaction for another person (principal).  If the agent has authority and makes agency capacity 

apparent, then the principal will be solely liable for the contract.  Here, Andrea had full authorization to act for 

Lilac High.  However, when she signed the order accepting the firm offer she did not disclose her capacity and she 

could thus be held jointly/severally liable for contract.  However, Andrea could bring in extrinsic evidence to show 

that Barney and Cookie, Co. based on past dealings intended to look solely to the High School for payment.  A 

merchant also makes implied warranty of merchantability (average quality for ordinary purpose).  It appears this 

was not breached by Barney.  

 

 

WSB 7/01-5 

 

Article 2 of the UCC governs contracts for the sale of goods, moveable at the time of sale.  Article 2 often involves 

merchants, who are persons in a profession or business, or sellers who sell goods of a particular kind.   

• Did F and M have a valid contract?  Article 2 requires a valid offer, which includes a quantity, acceptance, and 

consideration.  Acceptance must manifest an intent to contract, by words or conduct, even if the acceptance terms 

vary from the offer.  Here, a valid contract was formed by the note, with quantity being M‘s production needs.   
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• Was the Statute of Frauds met?  The Statute of Frauds requires contracts for goods over $500 to be signed by the 

charged party showing quantity and other material terms in writing, which are evidence of an intent to contract.  

Any writing may meet this requirement, even if there was no intent to meet the Statute.  A written merchant‘s 

confirmation, which is signed and not objected to within 10 days of receipt, meets the writing requirement.  Here, 

the Statute of Frauds is met and enforceable against M by his initials, as either a valid writing or a Merchant‘s 

confirmation.   

• Did M and BT have an enforceable contract?  M and BT have an intent to contract by their agreement that a 

contract existed, meeting the mutual assent required for a valid contract.  The Statute of Frauds (supra) must be 

met if the contract was worth over $500.  Exceptions to the writing requirement include specially manufactured 

goods (which are hard to resell), admission of a contract‘s existence, and by performance.  Here, if M or BT would 

not admit under oath that a that a contract existed, the performance of filling BT‘s current or previous orders 

would meet the Statute of Frauds.   

• What is the content of L and M‘s contract?  Between merchants, new terms varying from the offer become part 

of the agreement, unless the terms are material or are objected to within a reasonable time.  If not between 

merchants, the original offer terms control.  Here, L is likely considered a merchant, in the business of selling bats, 

even though they also run a program.  If so, March 15 is the delivery date, as it is likely a non-material term, and 

M is a merchant also.  If L is not a merchant, delivery remains on March 1.   

• Does F have a defense?  A seller has a duty to tender perfectly conforming goods, and the buyer has a duty to 

accept the conforming goods after a reasonable inspection period, and can reject non-conforming goods.  In an 

installment contract, each delivery must be in substantial conformance.  Repudiation is a total breach, occurring 

when a party refuses to perform.  A defense of impossibility applies when the goods have been destroyed or are 

unusable.  Here, F may argue impossibility as a defense to his repudiation, but he will likely be liable for the 

breach, as it was preventable.   

• Does M have a defense?  Impracticability is also a defense to nonperformance, when it becomes unduly 

burdensome on the party to perform.  Here, M can only use F‘s wood, and M was not at fault.  However, M had a 

duty to fairly allocate the bats among his customers, so his is still liable to L, even if released from liability to BT.   

• Did F and M breach any warranties?  A buyer has a right to reject non-conforming goods, and must notify seller 

of the defect.  An express warranty of merchantability exists, when a seller sells goods in the ordinary course of 

business, he warrants they are fit for their ordinary purpose.  Here, F is liable to M for the infestation, and M is 

liable to BT and L, as the bats do not conform to the description and are unusable.   

• What are BT‘s remedies?  Damages restore the non-breaching party into the financial position as if the contract 

had been performed.  Here, BT covered with aluminum bats, so M is liable for the cover price minus the contract 

price, plus the consequential damages of $25,000 fine.   

• L‘s remedies?  L did not cover, but shall receive the cost of cover price minus contract price, plus all foreseeable 

and unavoidable consequential damages, but no punitives are allowed.   

• M‘s remedies?  M is a volume seller, as it had a standing order so it also receives lost profits damages from F, in 

addition to the differences in value of conforming goods minus nonconforming goods. 

 

 

WSB 7/99-5 

 

Uniform Commercial Code (UCC) Article 2 governs the sales of goods, as adopted by WA and supplemented by 

the common law of contracts.  Goods are items moveable in commerce, like fixtures or personal property.  Special 

rules apply to merchants, who sell like goods in the ordinary course of business or have expertise in goods sold.  

All are likely merchants. 

Quality‘s Offer:  Q sent a merchant firm offer on 5/5/99, which is not revocable for a reasonable time, for 50 pan 

sets at $25/set.  Q had a purchaser lined up, but it is not clear that Q communicated that to Portia (P) such that she 

could be liable for consequential damages of the lost sale.  Goods are over $500, so statute of frauds (S/F) requires 

a writing, signed by party to be charged, identifying good and terms.  Writing is waived if merchant confirmation 

sent, part performance, or admission to court of contract‘s existence.  P accepted the offer in writing, adding 

additional term for Q to pay shipping.  The UCC rejects the ―mirror image rule‖ and allows acceptance to modify 

terms of contract unless 1) materially alters, 2) offer limited to terms, or 3) offeror objects to new terms within 10 

days.  Q did not object and consideration is bilateral promises, so valid contract formed (mutual assent and 

consideration). 

Contract with Tom (T):  P requested a quote from T in writing.  This is solicitation to make a bid, not an offer 

(manifestation of intent to enter agreement to offeree).  T‘s response with price may be viewed as an offer, with 

price term (quantity supplied by P‘s note of 50 gallons required for contract to be enforceable).  Silence is not 

acceptance unless prior course of dealing suggests communication only for rejection of offer.  Unclear from the 

facts if this is the case.  Likely not a valid contract with P and T.  S/F applies. 
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Contract between T and Stan (S):  Verbal contracts are enforceable unless statute of frauds prohibits or insufficient 

terms to be concrete.  Quantity term is required which is missing because states ―all he needs‖
1
  the court could 

interpret a good faith quantity term to uphold, and if over $500, could enforce if partial performance or detrimental 

reliance but unlikely. 

Failure to check price - impossibility/impracticability/frustration:  T bears the risk of price changes.  If contracts 

with P and S are enforceable, he must follow through on performance due or be liable for damages for breach of 

contract.  He cannot claim impracticability or impossibility because performance is feasible even if no profit 

would be made. 

Repudiation:  If contracts are valid, T repudiated contracts by notifying P and S of his intention not to sell.  This is 

clear indication that T will breach when performance due, and an anticipatory breach.  P and S have right to cover, 

suspend performance, sue for damages, terminate contract, or demand further assurances.  Repudiation may be 

revoked unless relied upon.  P also repudiated her contract with Q. 

Parol Evidence:  Final written contract can not be contradicted by contemporaneous oral agreements or prior 

writings, unless consistent additional terms, collateral agreements outside scope, course of performance, etc.  

Under Berg, WA courts may consider extrinsic evidence to determine intent of parties about whether contract was 

final or formed.  Conversation and writings between T and P, and T and S may be used to determine contract 

validity. 

Damages:  Breach of sales contracts allow expectancy damages.  The non-breaching party may get the difference 

between market/cover and contract price plus consequential
2
 and incidental damages, less expenses saved.  For 

violations of warranty of merchantability, damages are the difference between conforming and non-conforming 

goods.  Q may get damages from P for material breach in amount of order lost due to P‘s failure to perform.  If T 

had valid contracts, S could receive damages lost from duck sales (if lost volume seller).  P or S could get specific 

performance if unable to acquire substitute goods, or could get difference between cost or market and $20 contract 

price.  May also get lost profits or difference between cost of input materials and the price of output. 

 

 

WSB 3/99-3 

 

This case is governed by UCC Article 2 which covers the sale of goods. 

Was there a contract?  Under the UCC, a contract requires mutual assent (offer and acceptance) and consideration.  

Several UCC provisions apply specifically to merchants.  A merchant is a person who generally deals in or holds 

themselves out as experts in goods of the type sold.  Here, Able (A) and Baker (B) are merchants.  Under the 

UCC, an acceptance does not have to be the ―mirror image‖ of the offer.  An acceptance may add additional terms 

as long as (1) there is no contract clause violated; (2) the other party does not complain within 10 days; and (3) the 

additional terms do not materially alter the agreement.  A phone acceptance may not be sufficient.  Also under the 

UCC, missing terms will not invalidate the contract.  Quantity is the only term required (material by law), but in a 

fulfillment contract such as this, the courts will look to course of dealing, course of performance, the relationship 

of the parties, and trade usage to determine the amount of ―all seed processed.‖  The UCC gap filler provisions 

will also operate to fill missing terms.  There is a contract to provide 10,000 bushels for $3/bushel.
3
 

Does the contract comply with the statute of frauds (SOF)?  A contract for the sale of goods over $500 must have a 

writing signed by the party to be charged.  A merchant‘s confirmation memo will serve as the writing (SOF 

exception) if it is (1) sent within a reasonable time of the contract; (2) the receiver has reason to know the contents; 

and (3) the receiver does not object within 10 days.  The February 19 memo from B will satisfy the SOF. 

Warranties:  A contract for the sale of goods contains any express warranties based on samples or promises and 

contains an implied warranty of merchantability (fit for ordinary purpose).  A warranty of fitness for a particular 

purpose may arise if the seller knows of the purpose. 

The seller‘s duties under the contract are to provide conforming goods (the perfect tender rule).  The buyer‘s duties 

are to reject non-conforming goods, accept and pay for conforming product, and inspect the product. 

Price increase:  Unlike the common law of contracts, the UCC does not require additional consideration for a 

modification to be binding.  A modification based on a price increase may be valid depending on extrinsic 

evidence of course of dealing and trade custom.  If B has usually paid for an increase, he may need to pay now.  

The price change is an additional term and may not be binding if the buyer rejects the term and notifies the seller 

within 10 days.  The buyer must seasonably notify the seller of rejection. 

Destruction of factory:  Generally the risk of loss from destruction is on the seller until delivery of the goods to the 

buyer.  A carries the risk of loss by destruction.  The fire may give rise to a claim of impossibility by the seller.  If 

the contract cannot be performed due to an unforeseeable event which renders performance impossible, 

                                                           
1 This is called a ―requirements contract‖ and is valid. 
2 Seller doesn‘t get consequential damages. 
3 No, there is a contract to sell all the seed processed to Baker for $3/bushel (output contract). 
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performance will be excused.  Here the claim of impossibility will fail because, regardless of the event, it is 

possible for A to purchase replacement seed to perform his end of the bargain. 

Repudiation:  The destruction of the factory is an anticipatory repudiation event that will reasonably give rise to a 

question of A‘s performance.  B has the right to demand adequate assurances in writing within a reasonable time 

that A intends to perform the contract.  If the seller does not provide adequate assurances, the buyer is entitled to 

cover and claim for damages.  Cover is the purchase of substitute goods.  Under the doctrine of ―cure‖ the seller 

must be given reasonable time to perform his obligations.  Here, apparently A refused to cure and repudiated the 

contract. 

Damages:  When a seller repudiates or does not perform as per the contract, the buyer is entitled to cover damages 

(cost to purchase replacement goods less contract price plus incidental damages plus consequential damages less 

expenses saved).  B and C (assuming a valid contract - see rules above) are entitled to cover damages.  A seller 

who has not been paid for conforming goods is entitled to contract damages as measured by expectation.  A seller 

cannot claim for consequential damages.  A is entitled to $15,000,
4
 B gets ($4 - $3) x 4000 = $4,000 for cover,

5
 

and C is entitled to $1.25 cover damages per bushel.
6
 

Acceptance of goods may be by (1) lack of reasonable rejection, (2) express acceptance, or (3) act consistent with 

ownership.  Selling goods to C was (3) and was acceptance.  

 

 

WSB 7/98-11 

 

Does the UCC control?  UCC Article 2 applies to all transactions in goods, which are defined as all goods movable 

at the time of contract.  Here, bananas are goods and Washington‘s version of Article 2 applies. 

Are Audrey and Carol merchants?  Merchants are those who regularly deal in goods of the type sold or who hold 

themselves out as having particular skill or knowledge.  They are held to a higher standard of conduct than non-

merchants.  Here, both Audrey and Carol are merchants. 

Is there a valid contract?  A contract requires mutual assent (offer and acceptance), consideration and no defenses.  

If for over $500 and a sale of goods, the contract must be in writing to satisfy the statute of frauds.  Here, there was 

an oral agreement for a bilateral contract, where Carol agreed to ship and Audrey agreed to pay.  It is for under 

$500, so the statute of frauds does not apply. 

Has the contract been modified?  Unlike the common law, a modification under the UCC does not require 

consideration to be binding, but it must be sought in good faith.  Here, the modification is probably valid and 

changes the goods at issue to goods that are ―a little tired looking,‖ rather than prime bananas.  The only way the 

modification is not valid is if the bananas were already moldy and Carol was thus not acting in good faith to 

modify the contract.  If so, the contract is for standard bananas.  If not, a valid modification. 

Are the goods conforming?  While the common law has a doctrine of substantial performance, the UCC generally 

requires perfect tender, with some exceptions.  Here, the goods, to conform, can be a little tired looking, but moldy 

bananas do not fit this description.  Although this may not be a common term in banana sales, the parties can look 

to usage of trade, course of dealing, and course of performance to determine whether these are conforming.  They 

also do not conform because they weigh only 950 pounds and the contract was for 1,000.  A little loss should have 

been anticipated by the seller and packed accordingly.  Further, it is unlikely they would lose 50 pounds in one 

day.  Thus the goods are non-conforming because of the mold and the weight.  Audrey can reject them. 

Were the goods validly rejected?  To reject goods, the buyer must give notice to the seller and a particular 

description of what is wrong with the goods to a merchant.  Here, Audrey notified Carol properly. 

What should be done with the rejected goods?  Between merchants, there is a duty to follow reasonable orders by 

the seller on how to keep the goods, and if they are perishable, there is a duty to try and dispose of them on the 

market or otherwise.  Here, the goods were perishable and the sale was proper.  Note that Carol did not give any 

instructions on what should be done with the bananas and instead, indicated she would not take them back.  A sale 

was proper given the circumstances. 

Was the sale commercially reasonable?  The resale must be commercially reasonable and in good faith.  Here, 

selling in bulk was reasonable given the circumstances.  However, if Don usually paid $100 for the same bananas, 

it may not have been commercially reasonable.  But given the risk of fruit flies and the great danger of that in a 

store, it may be reasonable. 

What damages may Audrey recover for breach of contract?  The measure of damages for a buyer is the difference 

between the contract price and either the cover price or the market price measured at the time of breach, plus 

incidental and consequential damages less expenses saved.  Here, Audrey intended to sell the bananas for $600 

and did not cover, so the measure of damages is $600 (presumably the market price) less $400 (contract price), and 

                                                           
4 Because B objected to the price change within 10 days.   
5 No, the contract price between A and B was $3.  B purchased 4,000 bushels at $3.30.  Therefore his cover amount is $1,200.  

However, he may not be entitled to anything because the contract was an output contract and he did receive all of A‘s output. 
6 Do not confuse retail and wholesale prices.  C paid B $4/bushel.  He covered the last 1,000 at $4.25, therefore, he is entitled to 

$250 (1,000 x $.25). 
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incidentals.  If the market price is less than $600, Audrey may still be able to recover $200 because she can prove 

consequential damages.  Generally, one must cover to get these, but given the specific knowledge of the sale, it 

may be allowed.  In addition, the $50 will be taken off the recovery.  So Audrey can probably get $150 (unless the 

sale is found not reasonable, then maybe only $100). 

Can Audrey recover for breach of warranty?  Merchants make a warranty of good title and against infringement, 

warranty of merchantability (goods fit for ordinary use for which sold), fitness for a particular purpose (if the seller 

has reason to know the purpose will be used for an buyer relied on the skill and knowledge of the seller), and 

express warranties.  These warranties may be disclaimed, but for the warranty of merchantability and fitness for a 

particular purpose, the Washington courts have not clarified whether there is also a requirement that the 

characteristic disclaimed must be explicitly described and negotiated; the Berg decision so held, but the UCC may 

have superseded this.  Here, the only type of disclaimer involved is one of ―tired-looking‖ bananas.  This does not 

mention the word merchantability, so that warranty is valid.  Audrey can recover because bananas are ordinarily 

used by grocery stores to sell for consumption, not make bread.  Audrey can also possibly recover on the warranty 

of fitness for a particular purpose because Carol knew why Audrey was buying them and Audrey may have relied 

on Carol‘s skill in selecting bananas.  So recovery will be allowed in the amount of the difference between the 

goods as delivered and the goods as warranted. 

Can Carol recover for non-payment?  Here, Carol is in breach of the agreement because the goods are non-

conforming.  Thus she cannot recover from Audrey. 

 

 

WSB 2/98-6 

 

In WA, UCC Article 2 - Sales, as adopted, governs the sales of goods and this hypothetical.  Merchants are 

persons who regularly deal in the type of goods at issue.  Here, it appears that both Wholesaler (W) and Retailer 

(R) are merchants. Accordingly, a number of special provisions of the UCC apply.  Both are subject to the duty of 

good faith, and must use only commercially reasonable practices.  Moreover, as discussed below, several 

warranties are implied in any merchant transaction, unless effectively disclaimed.  Under the UCC, an enforceable 

contract requires mutual assent (that is, offer and acceptance), and consideration.  Here, R offered to buy 20 

freezers at a stated price.  This is an offer, it invites acceptance and is not merely a request to commence 

negotiations or request for bids.  W orally accepted the offer and agreed to provide 10 freezers at $500 each.  

Under the statute of frauds, agreements for the sale of goods costing more than $500 must be in writing.  Under the 

UCC, the writing can be provided in the form of a merchant‘s confirmatory memorandum.  The UCC requires that 

quantity be stated in the writing; all other terms may be provided through resort to the parties‘ course of dealing 

and industry practice, including the UCC‘s ―gap filler‖ provisions.  Is there a meeting of the minds?  Here, R 

initially ordered 20 units; W assured delivery of 10, with maybe more to come; and R used the number 20 in his 

confirmatory memorandum.  Under the UCC, new or different terms appearing in an acceptance will become part 

of the agreement, between merchants, unless the offer precludes alteration or addition; the new terms would 

materially alter the bargain; or the first party objects to the new or additional terms within ten days.  Here, there 

was no objection or preclusion, so the question is whether the reference to 20 units materially alters the agreement.  

Under the UCC, quantity is material by definition.  The result is that there is a contract to the extent of the 

agreement - here, 10 units.  (Note that this number is borne out by the facts - W sent two shipments of 5 units.) 

Delivery term - we use the same rules to determine whether the term regarding ―delivery to R‘s warehouse‖ 

becomes part of the bargain.  This term is not material by definition, so the court would probably look to the 

parties‘ course of dealings to determine how they had addressed this issue in the past - that would probably 

control, so if W used to deliver the goods to R‘s warehouse, he would be required to do so in this instance as well. 

3/20 Shipment - Were the first 5 units accepted?  The duties of a seller include the duty to make a perfect tender of 

conforming goods.  The buyer‘s duty is to accept conforming goods, reject nonconforming goods within a 

reasonable time, and to pay for goods accepted.  The buyer does not have a duty to inspect goods upon delivery, 

but would do well to do so; the buyer may be deemed to have accepted defective goods simply by failure to timely 

reject them.  There is an exception for latent defects which would not be revealed by a reasonable inspection, and 

for circumstances where the seller assures the buyer that the goods are conforming.  Here, the first 5 units were 

timely delivered, but not inspected.  Likely a jury will have to determine whether it was reasonable to fail to 

inspect the goods.  Here, no reasonable inspection would have uncovered the defect, so R will retain the power to 

retract his acceptance of the goods. 

Second shipment - the second delivery of 5 units would also have been timely, but was destroyed in transit.  Who 

bore the risk of loss?  Typically, the risk of loss does not pass to the buyer until delivery of the goods to the buyer 

under the contract.  However, the parties may agree that the risk of loss will pass to the buyer upon delivery of the 

goods to a commercial carrier.  Here, the confirmatory memorandum specified delivery at R‘s warehouse and no 

commercial carrier was used.  Instead, W still had possession when the second 5 units were destroyed.  Thus, W 

still had the risk of loss (and probably did even if it were concluded that the delivery term did not become part of 

the agreement, since he still had possession).   
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Request for assurances - when circumstances reasonably call into question one party‘s ability to perform, the UCC 

authorizes the other party to demand reasonable assurances - some guarantee that performance is forthcoming.  

Here, R properly demanded assurances upon learning of the destroyed shipment.  Among the seller‘s duties is 

providing assurances when properly requested.  Here, W did not provide assurances, but instead repudiated any 

obligation to provide additional units on time.  This is material breach of the contract.  Faced with such a breach, 

the UCC authorizes one to utilize a number of remedies, including cover:  procuring substitute goods from an 

alternate source.  One obtaining cover can recover any mark-up or additional price in damages for the seller in 

breach.   

Breach of implied warranties - a merchant breaching implied warranties of merchantability (fitness for ordinary 

purposes), fitness for a particular purpose known of, and warranty of title also commits a material breach.  Thus, 

W is also in breach for the units actually delivered and accepted.  R may retract his acceptance and sue for 

damages.  He may also return the goods, and claim lost expectancy damages.  Unfortunately, R will also be liable 

to his customers for his breach of warranty committed when he sold defective goods in his store. 

 

 

WSB 2/97-7 

 

The issues in this question relate to the sale of goods and are governed by Washington‘s adoption of Article 2 of 

the Uniform Commercial Code. 

CouchPotato (CP) and Trotter:  The first issue is whether CP and Trotter are merchants.  A merchant is a seller of 

goods who holds himself out as having special knowledge, skill, or experience with the particular goods.  CP 

specializes in manufacturing and selling exercise equipment and should be considered a merchant.  Likewise, 

Trotter, based on the facts, appears to be a seller of exercise equipment.  Therefore, CP and Trotter are merchants.  

The next issue is whether Trotter should be viewed as having accepted CP‘s first offer (100 treadmills at $500 

each).  A firm offer by a merchant in writing signed by the merchant is irrevocable for a reasonable time (no more 

than 3 months).  Acceptance must be made within a reasonable time by any reasonable method.  Trotter‘s 

acceptance was in the form of a writing dated 10/1/96 containing terms different from those made in CP‘s original 

offer.  As between merchants, an acceptance containing different or additional terms from the original offer 

become part of the contract, unless rejected within a reasonable time or if they materially alter the contract or if the 

original offer is limited to its terms.  CP didn‘t reject the new terms and CP‘s original offer did not limit itself to 

the express terms of the offer.  The difference in quantity (50 instead of 100) and Trotter‘s terms for delivery by 

10/31/96 may be viewed as materially altering the offer.  However, CP‘s offer limited quantity to 100, probably 

meaning no more than 100 could be purchased and not requiring that 100 be purchased.  Therefore, the difference 

in quantity likely isn‘t material.  Also, delivery date likely wouldn‘t be found material either.  Thus a contract was 

formed.  The next issue is whether Trotter must pay the shipping charges.  The contract was silent on method of 

shipping.  However, course of dealing between the parties may be used to fill in gaps in a sales contract.  Here 

Trotter will argue he never paid shipping before in other contracts with CP and therefore may be able to 

successfully claim Trotter‘s responsibility for these charges is not part of contract.  The next issue is whether the 

truck accident in the snowstorm discharged CP from having to deliver the remaining 25 treadmills.  An unforeseen 

event making performance of a contract impossible may discharge the performing party‘s obligation to perform, if 

the event‘s nonoccurrence at the time of the contract was a basic assumption of the parties.  A traffic accident is 

something that routinely occurs and probably was not an unforeseen event.  Therefore, it appears CP‘s obligation 

to deliver the additional 25 treadmills was not discharged.  The next issue is Trotter‘s damages or recovery against 

CP.  Trotter can declare the contract canceled since CP said it wouldn‘t perform.  Trotter also may seek substitute 

goods (cover) and recover from CP an amount equal to cover price less contract price plus incidental and 

consequential damages less expenses saved.  Here, Trotter did cover and should be able to recover these damages. 

HardBody Spa v. Trotter:  The first issue in whether Trotter is liable for the treadmills with the defective 

electronics.  Trotter‘s duty was to deliver conforming goods to buyer, HardBody, and HardBody‘s duty was to 

accept and pay for the goods.  HardBody also has a duty to inspect the goods before acceptance and to advise 

Trotter of any defect at the time of rejection, which must be made within a reasonable time.  HardBody inspected 

the goods immediately upon delivery and immediately notified Trotter of rejection and the nature of the defect.  

Trotter has the right to cure if delivery was made before agreed delivery date or if Trotter reasonably believed the 

shipment would be accepted as is.  The facts are silent on these issues.  Assuming delivery was before the due 

date, Trotter may cure before due date.   If Trotter reasonably believed goods were acceptable, he has a reasonable 

time to cure after due date.  Trotter probably lost the ability to request that CP cure, since Trotter did not 

apparently inspect the goods when he received them from CP.
7
  HardBody must keep the defective treadmills in a 

safe and secure manner.  If Trotter gives instructions about return of goods, HardBody must comply.  Otherwise, 

HardBody has a lien in the goods for the amount of any money it paid for them.  HardBody may sell the goods 

after giving notice to Trotter.  The sale must be made in a commercially reasonable manner (time, manner, 

                                                           
7 If non-inspection at delivery by the retailer was reasonable, Trotter would retain the ability to sue CP for indemnity. 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 60 

method, place) and the proceeds used to pay for costs of sale, amount due HardBody, and surplus to Trotter.  

HardBody may also sue for contract damages (price paid plus incidental and consequential damages) or he may 

cover (as discussed above) if possible.  If no cover, no consequential damages. 

 

 

WSB 7/96-3 

 

 Article 2 of the UCC will govern because it is for the sale of goods.  On 2/28/95, Atom made a written 

offer to Connections.  This offer complied with the Statute of Frauds because the goods were over $500 and the 

writing had the necessary quantity element to satisfy Article 2 and described the goods, the parties and was signed.  

An offer is a promise, undertaking, or commitment, here, to purchase, on installment, certain goods.  The offer 

identifies the parties and the goods, so it is valid.  It refers to the usual purchase order, the terms of which are 

therefore incorporated in the offer.  This is a transaction between merchants so the terms of acceptance, if there are 

any additional terms that vary, will be included unless they materially alter the offer, the offer prohibits them or 

the offeror expressly rejects them.  Here, the acceptance included no additional terms so the terms of the offer 

govern. 

 Connections‘ notice to Atom of the strike indicated a potential breach of one part of an installment 

contract.  As an anticipatory repudiation of the installment, Atom, if in doubt, should have made a request for 

further assurances from Connections about their ability to deliver 1000 cables.  Based on past transactions with 

Atom, Connections may have assumed the decrease in the first installment would not damage Atom.  Connections 

will claim as defenses to Atom‘s breach of contract claim both impossibility and/or impracticability.  To suffice as 

an impossibility defense, performance need not be completely impossible, it is an objective impossibility.  This 

defense would fail because a strike is an insufficient hindrance to meet the terms of the contract.  Impracticability 

will also fail.  Atom would have been able to mitigate damages on the first installment by purchasing the extra 500 

cables from Domestic at the added expense.  But it breached the contract when, before performance from 

Connections was due, it breached the entire contract and renegotiated with Domestic Cables. 

 The issue, in figuring out damages, of the price of the cables in the Atom-Connections contract will be 

resolved based on, as per Berg, the context rule.  First, the court will look at the objective manifestations of the 

parties and all evidence that went into the creation of the contract.  The contract is a partial integration with an 

incorporation by reference of previous purchase orders which seem to price cables at $4 per cable.  The court can 

also look to the parties‘ previous course of dealing for the cable price which indicates $4.  Then the court will use 

the parol evidence rule to prevent use of any subsequent terms that would add to, contradict, or vary the terms of 

the sales contract.  As a result, damages will be based on a price of $4 per cable.  Connections will argue that 

industry custom made it clear they were selling at $5, but Atom clearly, based on the context rule had no reason to 

think that $5 was the basis of the bargain. 

 Atom‘s refusal, they will argue, is a rejection of nonconforming goods.  A merchant, upon receipt of 

nonconforming goods, must notify the seller and give them an opportunity to cure; which here would be to send 

additional cables.  The buyer must also hold rejected goods for the seller for a reasonable time and follow any 

instructions.  As a buyer, they could have chosen to wait until the April 1st breach or since they were on notice of 

the breach of the installment prior to April 1st, mitigate the installment.  The breach would not be found to go to 

the entirety of the contract, so the court would not find Atom‘s new contract with Domestic as a reasonable 

response to Connections‘ notice of a strike.  Had Atom responded correctly to Connections‘ March notice, Atom 

would have been permitted to recover $2,000
8
 in damages due to its cover by buying 500 cables from Domestic 

for the first installment at $6 instead of $4 plus any consequential and incidental damages and minus any expenses 

saved.  However, due to its contract with Domestic, Connections, as a seller will be entitled to damages 

(expectancy) calculated as the resale price ($3 per cable) v. the $4 per cable price creating a $10,000 claim against 

Atom.  The seller is not permitted to get consequential damages but could get any incidentals. 

 

 

WSB 3/96-4 

 

The computer program would be classified as goods, and thus governed by Art. 2 of the UCC.  Abel and Baker 

also are merchants: they deal in the kind of goods in question here in the ordinary course of business and each has 

knowledge and skill pertaining to such goods.  The statute of frauds applies to any contract for goods in excess of 

$500, but may be satisfied by writings less formal than a normal contract. 

Under Art. 2, a merchant‘s confirmation letter signed by one merchant can satisfy the statute of frauds and bind the 

other merchant if:  the letter is sent within a reasonable time after their oral contract, the sending merchant signs 

the letter, the receiving merchant knows or has reason and opportunity to know of its contents, and the receiving 

merchant does not object within 10 days.  Baker sent a qualifying letter of confirmation and Abel failed to object 

                                                           
8 Actually $1,000.  500 cables times $2 ($6 purchase price from Domestic less $4 purchase price from Connections.) 
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within 10 days (i.e., by 9/15).  As a final written agreement, parol evidence can only be used to explain (not alter 

its terms) or to supply missing or open terms.  Under UCC ―gap-filler‖ provisions, all open terms except quantity 

can be filled in.  Here, quantity was stated:  1,000 copies.  Price is an open term which can be supplied by looking 

at Abel‘s wholesale price list, or the parties‘ past transactions with this program, or contemporaneous sales by 

Abel.  Probably $300 as per Abel‘s price list.  It is significant that Baker told Abel orally and confirmed it in his 

letter that he had ready, willing and able buyers for the program  making Baker a ―volume reseller‖ and exposing 

Abel to consequential damages (i.e., lost profits on the resale of the programs to end-users).  Abel should surely 

have objected, but didn‘t and will be responsible for any direct, incidental and consequential damages resulting 

from his failure to deliver 1000 copies by 9/30.  Baker had a reasonable opportunity to inspect the programs when 

the first 250 were delivered.  By selling them to his customers, he exercised control over the goods inconsistent 

with Abel‘s ownership and is deemed to have accepted the goods.  He cannot revoke his acceptance based upon 

the virus problem, but he can sue for breach of warranties expressly made by Abel in his catalog or literature.  

Also, he can sue for breach of the implied warranty of merchantability:  that the goods are of a quality that would 

pass for acceptance in the trade, and are fit for ordinary use.  Damages are the difference between the goods as 

warranted, and the goods as delivered.  Also, if Abel possessed superior knowledge or skill in selecting the goods, 

and Baker relied upon Abel‘s knowledge and skill and the goods were not suitable, he could sue on breach of 

implied warranty for a particular purpose  if Abel was aware of that purpose.  In any event, Abel‘s assurance to 

Baker that the virus problem only affected the first lot, would justify Baker‘s later revocation of acceptance of a 

subsequent lot shipped, if similar problems were discovered after acceptance by Baker of the later lot in reliance 

on Abel‘s assurance. 

The 9/18 conversation could be construed (Abel would like it to be) as a modification of the letter of confirmation.  

While additional consideration is not necessary to effect a valid modification under Art. 2, there is no evidence 

that there was ever any mutual assent as to a quantity of 500.  Abel cannot unilaterally modify the agreement.  

Abel claims he cannot manufacture all 1000, but there is no evidence of impossibility (manufacturing cannot be 

completed by anyone  objective standard), or impracticability (extreme hardship and unfairness not reasonably 

anticipated or foreseeable by the parties at the outset). 

Consequently, Abel‘s duty to deliver all 1000 is not discharged.  His statement that he will only deliver the 

remaining 250 is an anticipatory breach of contract as to the last 500 units, and Baker is free to accept this 

repudiation and attempt to cover for the missing 500 (actually is obligated to cover to mitigate his damages).  B 

can sue for the difference between the contract price of $300 and the cover price of $400 for the 250 actually 

purchased, plus incidental damages (no consequential damages).  Baker could also recover consequential damages 

on lost profits from programs not sold by reason of Abel‘s default and Baker‘s inability to cover, after exercise of 

diligence.  Baker can accept or likely hold to accept final lot if conforming  both from a contract and mitigation 

of damages theory. 

Customers may have a product liability claim against product manufacturer Abel for defective goods.  Baker 

would not be liable except for his own negligence or own express warranty, unless Abel is insolvent, etc.  Claim is 

defect by reason of breach of express or implied warranties (see above).  But normally all computer programs are 

sold with express disclaimers of warranty.  Are goods tangible, intrinsic value?  Probably not, so Product Liability 

Act will not apply. 
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Governing Law / / / / / / / / / / / / / / / / / / 

Requirements (general) / / / / / / / / / / / / / /  / / / 

   Negotiability Words / / / / / / / / / / / / /    / 

   Unconditional Promise / / / / / / / / / / / / / /    / 

   Time Certain / / / / / / / / / / / / / /    / 

   Sum Certain / / / / / / / / / / / / /      

   Signed by Maker/Drawer / / / / / / / / / / / / / /     

Holder In Due Course / / / / / / / / / / / / / /  / / / 

   For Value / / / / / / / / / / / / /   /  / 

   In Good Faith / / / / / / / / / / / / /   / 

   Notice / / / / / / / / / / / / /    / 

   Negotiation (general) / / / / / / / / / /  /       

      Bearer Paper / / / / / / /  / / /   /  / / / 

      Order Paper / / / / / / /  / / /   /  / / 

   Shelter Rule / / / / / / / / / / /  / /   / / 

   Takes Free of Personal Defenses / / / / / / / / / / / / /   / / / 

Defenses 

   Personal (general)  /   /  /  / /   / /  / / / 

      Fraud in the Inducement      /     /     / 

      Failure of Consideration          /   /    / 

   Real (general)  /   /  / / / /   /   / / / 

      Fraud in Factum                  / 

      Lack of Capacity                   

      Forgery   / / / / /  / / / / / /   / / 

      Unauthorized Signature   / /         /   / 

      Material Alteration  /  / / / / / /   / /    /  

Liability of Parties / / / / /  /       / 

   Primary Liability / / / / /  /  /  /        

  Maker‘s Negligence  / / / / 

   Indorsers‘ Liability / / / / / / /  /  /  / /  /  / 

   Blank/Special                / 

      Restrictive Indorsement                /  / 

  Qualified w/o Recourse / 

      Payment in Full         /   /  /   /  
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 Exam Topics 7/02 2/04 7/03 2/03 7/02 2/02 7/01 2/01 8/00 3/00 7/99 3/99 7/98 2/98 7/97 2/97 7/96 3/96 

 

 Warranties / / / /  / / // / / / /  / 

      Presentment / / / / / / / //  / / /    / / / 

      Transfer / / / / / / / //   / /     / / 

Bank Deposits & Collections 

   Properly Payable  / /  / / / /  / 

      Stale Dated   /        / 

   Unauthorized Signature  

      or Alteration  /  /      /  /     / 

      Liability          /       / 

   Stop Payment Order / / /  / / /     /  /  / 

   Reporting to Bank     /  / /  /    /    / 

Conversion  / / / /   //  / /     / / 

Insolvency of Maker   /         /    / 

Negligence of Holder   /    / /   / /     / 

Usury/Interest                /   

Theft     / /   /     /   / / / 

Community Liability           /    / 
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CHAPTER 4 

 

UCC  COMMERCIAL PAPER AND RELATED ARTICLES 
 

 

I. INTRODUCTION 
 

 Article 3 of the UCC covers bills of exchange, drafts, promissory notes, bank checks, and other negotiable 

instruments.  Articles 4 banking is also covered in this chapter.  The related topics of letters of credit, documents 

of title, and investment securities are covered in a summary fashion. 

 

Rigos Tip:  Sketch out the facts identifying each party in the sequence from issue to the final holder who presents 

the instrument for payment.   

 

 A. Advantages Over Ordinary Contracts 
 

 To be a readily accepted substitute for money, negotiable instruments (NI) are given certain advantages 

over the underlying ordinary contract.  A holder in due course (HDC) of a NI is entitled to receive payment even 

though the maker or payor might not be required to pay the payee.  Thus, an HDC may get greater or better rights 

than a mere assignee of the negotiable instrument.  In one sentence, personal defenses are not good against an 

HDC of a NI.  The maker or payor may still assert real defenses against an HDC. 

 

Rigos Tip:  Start your answer by stating that the Washington statute implementing Article 3 of the UCC controls.  

If the question includes a check and a bank is involved, Article 4 also controls.  Follow with the sentence, 

―Personal defenses are not good against a holder in due course (HDC) of a negotiable instrument (NI).‖ 

 

 B. Two-Party Paper 
 

 Two-party paper includes primarily notes and occasionally certificates of deposit.  The maker promises to 

pay to the order of a named payee or bearer without specifying the source of funds.  Notes may be made payable 

―on demand‖ (also referred to as ―on sight‖) or on a stated future date.  [UCC 3-104(e)] 

 

 

 

 

 

 

 

 

 C. Three-Party Paper 
 

 Three-party paper includes checks and drafts.  The drawer orders the drawee (usually a bank) to pay to the 

order of a named payee or bearer.   

 

  1. Check:  A check is drawn on a commercial banking institution and payable on demand.  [UCC 

3.104(f)] 

 

  2. Draft:  A draft is the drawer‘s order to the drawee to pay to the payee or to the bearer.  A sight 

draft is payable on delivery and presentment.  A time draft is payable on or before a certain future date.  The bank 

must present a draft to the drawer for acceptance; the drawer then deposits the necessary funds to cover the 

payment.  The advantage of using drafts is that they delay the time a drawer must have funds on deposit at the 

bank to cover the charge.  [UCC 3.104(e)] 

 

           Date 

 

   I promise to pay to the order of S. Donaldson or bearer $1,000 

U.S. on or before May 1, 200x. 

      /s/  J. Rigos, maker 

              Date 

 

 Pay to the order of payee J. Ainsworth or bearer $1,000 U.S. on 

or before May 1, 200x. 

          /s/  J. Rigos, drawer 

 First Bank:  Drawee 
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 D. Certificate of Deposit 
 

 A certificate of deposit is a bank‘s written acknowledgment of receipt of money.  The bank promises to 

repay the sum on demand or at a specified future date.  [UCC 3-104(j)] 

 

Rigos Tip:  For every instrument, identify at the beginning of that analysis the parties‘ capacity at issue 

(drawer/maker, drawee, payee, etc.). 

 

II. NEGOTIABLE INSTRUMENT  NUTSS 
 

 To be a readily accepted substitute for money, negotiable instruments (NI) are given certain advantages 

over ordinary contracts.  The contract must rise to the dignity of a NI by meeting all of the five elements discussed 

below, abbreviated by the acronym NUTSS. 

 

 A. Negotiable Words 
 

 Negotiable words are required (except for a check).  [UCC 3.104] 

 

  1. Order Paper:   If the payee is an identified person, there must be a statement ―pay to the order 

of‖ on the face of the instrument.  The magic word ―order‖ is necessary unless there is an alternative to pay 

―bearer‖ such as ―pay K. Tegland or bearer.‖  Wording such as ―Pay J. Ainsworth,‖ ―I promise to pay T. Smith,‖ 

or ―IOU‖ is not sufficient; the necessary magic word is ―order.‖  The negotiation (transfer) of order paper requires 

proper indorsement and delivery by the payee.  

 

  2. Bearer Paper:  Negotiable bearer paper can state ―pay to bearer‖ or ―cash.‖  The negotiation 

(transfer) of bearer paper requires only delivery by the bearer.  [UCC 3.109] 

 

  3. Contradictory Terms: 
 

   a. Handwritten, Typed, and Printed:  A document may have handwritten, typed, and/or 

printed terms which are inconsistent.  Handwritten terms control both typed and printed terms, and typed terms 

control printed. 

 

   b. Amount:  If there is a contradiction between an amount written in numerals and also 

described by words, the words designation control (eighty thousand v. 8,000).  [UCC 3.114] 

 

 B. Unconditional Promise to Pay 
 

 The second requirement of a negotiable instrument is an unconditional promise to make payment at the 

place of business of the drawee or maker.  This principle is heavily tested; the instrument must be payable in all 

events.  Even if the contingency occurs before the due date, the instrument remains non-negotiable.  [UCC 3.106] 

 

  1. Promise to Pay Only:  The maker or drawer cannot undertake to do any act (or give any 

instruction) other than pay money in the instrument.  An exception is that a maker or drawer may undertake to 

provide collateral securing the debt. 

 

  2. Future Contract:  The promise to pay must not be subject to or governed by the future 

completion of a contingency.  If it is contingent, it is in violation of the rule and the instrument would be non-

negotiable.  An example is, ―I promise to pay to the order of K. Tegland if he delivers his car to me.‖  An 

instrument expressly limited by its terms to payment out of a particular future funded source (such as the proceeds 

of a future sale or payable out of revenue from a new computer product) is also non-negotiable. 

 

  3. Non-Violating Conditions:  Implied or constructive conditions, statement of consideration or 

collateral given do not affect the negotiability of the instrument.  Also, wording indicating the source of the 

agreement or reference to a past transaction from where the instrument arose does not defeat negotiability.  

 

  4. Legal Right Retention Clause:  A statutory or administrative law may specify that any assignee 

is subject to all claims or defenses that the issuer could assert against the payee.  Such a defense retention 

provision does not affect transferability.  

 

 C. Time Certain 
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 Definite time certain for principal payment (not interest accrual) is required.  [UCC 3.108] 

 

  1. Face of Instrument:  Time of payment is definite if on demand or can be determined from the 

face of the instrument.  If no time for payment is specified, the instrument is payable on demand, such as a check.  

Payable at a fixed period after a stated date or event such as issue, acceptance, or presentment, is acceptable.   

 

  2. Dates and Substitution:  There are at least four potential dates; issue by the maker/drawer, 

acceptance by the payee, presentation by the holder, and payment date.  If the payment date is not specified, the 

presentment date controls.  If the presentation and payment dates are not specified, the acceptance date controls.  If 

the acceptance, presentment, and payment dates are not specified, the date of issue controls. 

 

  3. Extension or Acceleration Provisions:  The holder may have an indefinite extension option, but 

the maker can only extend to a definite future time.  Prepayment options by the maker or drawer are all right.  A 

clause requiring acceleration of all the remaining principle balance in the event of a default does not violate the 

rule.   

 

  4. Occurrence Time Uncertain:  Watch out for an event which is uncertain as to time of 

occurrence.  Examples include, ―I will pay when I receive my inheritance‖ or ―I will pay when I sell my 

automobile.‖ 

 

  5. Undated Instrument:  The instrument itself may be undated and still be negotiable as long as the 

date of payment is specified.  An undated instrument payable ―thirty days after date‖ is not payable at a definite 

time since the time of payment cannot be determined on the instrument‘s face.   

 

 D. Sum Certain in Money 
 

 Sum certain in money of the principal obligation must be stated.  [UCC 3.104(a)] 

 

  1. Currency of Any Country:  The money requirement is met by designating any country‘s 

currency or legal medium of exchange, including a Canadian Maple Leaf gold coin.  [UCC 3.107] 

 

  2. Permissible Inclusions:  The fixed amount requirement applies only to the principal of the 

obligation.  Certainty is not destroyed by the inclusion of interest, discounts, penalties, collection costs, or attorney 

fees.  The interest rate may be a fixed percentage or variable, increase after default or be adjusted for foreign 

currency exchange rates.  The term ―prime rate‖ is deemed certain.  [UCC 3.112] 

 

  3. Open Sum and Option:  The sum can‘t be open, such as a certain price per unit where the units 

are not specified.  Commodity notes (three tons of grain) or promises to pay future property taxes and insurance 

are not fixed and thus are not negotiable.  Not even the payee may have the option to receive non-money in 

cancellation of the instrument.  The instrument may not contain any other undertaking by the maker/drawer. 

 

 E. Signed by Maker/Drawer 
 

 Signature by the maker is required if a note.  If a check, draft, bill of exchange, or trade acceptance, the 

drawer must sign. 

 

  1. Acceptable Signatures:  This can be an actual signature, a machine signature, an engraving, a 

symbol such as X, a rubber stamp, or other present intent to authenticate.  [UCC 3.401(b)] 

 

  2. Agent Liability:  An agent or representative attempting to escape personal liability on the 

instrument must indicate both his principal‘s identity and his agency capacity.  If both these requirements are met, 

only the principal will be liable.  [UCC 3.402] 

 

Rigos Tip:  The second sentence in your answer should be ―A negotiable instrument is a signed writing containing 

an unconditional promise to pay to order or bearer on demand or a date certain in the future a sum certain in 

money (no other undertaking).‖ 
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 F. Issue and Incomplete Instruments 
 

  1. Issue Requirement:  An instrument is issued when the maker or drawer first delivers (voluntary 

transfer of possession) to another.  There must be an intent to give enforceable rights on the instrument to the 

payee.  [UCC 3.105] 

 

  2. Incomplete Instruments:  The bar questions often include facts indicating the instrument was 

incomplete when issued, but the signer intended it to be completed by the addition of words or numbers. 

 

   a. Enforceable When Properly Completed:  If the maker or drawer intended for the payee to 

complete the instrument, the instrument is enforceable as completed. 

 

   b. Examples:  If the date or amount are incomplete and both parties agree on the term, the 

payee may complete the instrument. 

 

   c. Payee Incomplete:  If the payee‘s name is left blank, it is enforceable as a bearer instrument. 

 

   d. Improperly Completed:  If the payee adds or fills in unauthorized words or numbers, there 

is an alteration of the instrument.  The ultimate loss is usually placed on the party who left the instrument 

incomplete. [UCC 3.115] 

 

Rigos Tip:  The first threshold issue in your answer is whether the instrument meets all the NUTSS elements and 

thus is negotiable.  If not negotiable, the holder takes subject to all contract defenses assertable against the payee; 

many exam questions never get beyond this issue.  But always at least briefly cover the remaining issues.  And if 

the document is not a negotiable instrument, there may still be contract issues worthy of discussion. 

 

III. HOLDER IN DUE COURSE  FINNS 
 

 One of the advantages of a negotiable instrument is that it can be transferred to other parties by delivery 

with the necessary indorsements (see discussion below).  A transferee of a negotiable instrument may thus have 

rights superior to other holders (―super P‖).  That prized status is called a ―Holder in Due Course‖ (HDC) and is 

only realized if the transferee meets the following FINNS requirements.  [UCC 3.302] 

 

 A. For Value 
 

  1. Gift Donee:  The for value requirement precludes a gift donee from becoming an HDC. 

 

  2. Partial HDC:  A holder qualifies as an HDC only to the extent that consideration has been given.  

Thus, a holder purchasing an instrument for less than full value may stand as part HDC and part as mere assignee 

(split status).  Value is also present when an HDC receives the instrument for collateral purposes (even if on 

account of an antecedent debt) or as a bank deposit.   

 

  3. Future Performance:  A promise to perform in the future (deliver goods) is inadequate value.  

[UCC 3.303] 

 

 B. In Good Faith 
 

 The ―in good faith‖ requirement is defined as ―honesty in fact.‖  The judge or jury must attempt to 

examine the subjective honesty of the holder.  The question is whether the holder had actual knowledge of the 

claim or defense when she acquired the instrument.  Examples include knowledge that the instrument is overdue 

(90 days for a check or a reasonable time for a demand instrument), had been dishonored, contains an 

unauthorized signature, is forged, altered, or otherwise contested by the drawer or is subject to a claim by any 

person. 

 

 C. No Notice 
 

 To achieve HDC status, the holder can not have constructive notice of a claim or defense against the 

enforceability of the instrument.  Instruments which are irregular on their face or deeply discounted may call into 

question their authenticity or validity.  Incomplete or overdue instruments often fall into this category.  This is an 

objective test; the question is whether a reasonable holder under the circumstances would have actual or 

constructive reason to know of the defect. 
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 D. Negotiation 
 

 Proper negotiation is required if the transferee is to be allowed HDC status. [UCC 3.201] 

 

  1. Order Paper:  For order paper (a specific payee named), negotiation requires delivery plus 

proper indorsement by the payee.  If two payees are named separated by an ―or,‖ indorsement by either payee is 

adequate.  If the payees‘ names are separated by an ―and,‖ both must indorse.  Signatures are presumed to be 

authentic and authorized unless specifically denied.  Lost or stolen instruments are not properly delivered. 

 

  2. Bearer Paper:  Negotiation of bearer paper requires only delivery, so an HDC can collect even if 

the instrument was stolen.  Blank and special indorsements may change the character of an instrument from order 

to bearer.   

 

  3. Prohibited Negotiation:  The holder cannot acquire the rights of an HDC simply by purchasing 

the instrument in an execution, bankruptcy or creditor‘s sale.  Similarly, one cannot simply receive an NI from an 

estate, or purchase it as part of a bulk sale of a business.   

 

 E. Shelter Rule 

 

 Notwithstanding a failure to meet all of the FINN elements above, a mere assignee may be allowed the 

rights of an HDC if his transferor was an HDC.  This is a frequent exam topic.  [UCC 3.203(b)] 

 

  1. Look Up the Ladder:  Look up the sequence of assignees; if there is an HDC, the holder 

receives the HDC‘s rights under the shelter rule through assignment.  Even an assignee from a HDC who takes as 

a gift (such as a charity) will qualify under the shelter rule and can still collect on the instrument. 

 

  2. Example:  Ace induces Maker by fraud to make a negotiable instrument payable to Ace.  Ace 

negotiates the instrument to Brother who meets all of the FINNS requirements.  Brother negotiates the instrument 

to Charlie as a gift; Charlie then presented it and learned of the fraud.  Charlie succeeds to Brother‘s rights as an 

HDC through assignment, cutting off the defense which Maker could assert against Ace. 

 

  3. Cannot Improve Position:  The shelter rule cannot operate to improve an assignee‘s position.  

Thus a party to the fraud or illegality in the original transaction cannot wash the paper clean by passing it through 

an HDC and then repurchasing it.  In the above example, Ace can not receive HDC rights by purchasing the 

instrument from Brother or Charlie. 

 

Rigos Tip:  Do not forget the Shelter Rule!  It is important as part of your building-block structure in analyzing a 

commercial paper question.  It will more often than not be an issue on the exam.  Look for it in your FINNS 

analysis.  Is there an HDC up the ladder?  If so, the holder has all of the rights of an HDC through assignment. 

 

 F. Exceptions to Negotiation Requirement 
 

 Lack of proper negotiation, such as a forged (intent to impersonate another) indorsement, means 

subsequent holders are mere assignees.  Their assignor was a forger, and thus they receive only his rights on the 

instrument:  none.  There are two exceptions where subsequent assignees are deemed to have HDC status.  These 

exceptions are frequently tested on the bar exam.  In both cases, the maker‘s or drawer‘s negligence in part 

contributed to the improper indorsement and they were in the best position to supervise their employees and 

prevent this from occurring.  Therefore the HDC prevails.  [UCC 3.405] 

 

  1. Fictitious Payee:  A fictitious payee is where the maker intended the named payee to have no 

real interest in the instrument.  Examples include a dummy vendor or phantom employee. 

 

   a. Dummy Vendor:  The bookkeeper makes out a check to a fictitious company which does 

not exist.  The bookkeeper then indorses the dummy vendor‘s name on the check. 

 

   b. Phantom Employee:  A manufacturing supervisor creates a timecard for a worker who does 

not exist.  The supervisor then indorses the phantom employee‘s name on the payroll check.   

 

  2. Impostor:  An impostor is one who poses as another and thereby induces the maker to issue and 
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execute the instrument payable to the person impersonated. [UCC 3.404] 

 

Rigos Tip:  Many questions turn on whether the presenting party is an HDC or only a mere assignee.  If the 

presenter fails under your FINNS requirements, discuss the contract issues of an assignment of rights. 

 

IV. REAL OR PERSONAL DEFENSE 
 

 The third step in the analysis is whether the defense in recoupment asserted by the maker or drawer against 

the HDC is real or personal.  This is normally dependent upon the time the problem developed.  [UCC 3.305]  

Your answer should itemize the two lists below. 

 

Rigos Tip:  If the problem creating the defense is associated with the underlying contract, the defense is likely 

personal.  If the problem developed at issue of the NI or subsequently during transfer, the defense is likely real. 

 

 A. Personal Defenses  MUUFFO 
 

 If personal, the contract defense is not good against an HDC and the maker must pay.  [UCC 3.305(a)(2)]  

The major personal defenses tested on the bar exam are:   

 

  1. Mutual Mistake:  A mutual mistake by both parties is a personal defense. 

 

  2. Unauthorized Completion:  The payee completed the NI wrongfully.  An example is if the 

payee fills in the wrong amount on a blank check. 

 

  3. Uncompletion of a Condition Precedent:  If there was an extrinsic condition required before the 

contract payment was due, the defense is personal. 

 

  4. Fraud in the Inducement:  The most frequently tested personal defense is fraud in the 

inducement (FIRD elements).  An example is a salesman‘s misrepresentation intended to induce a buyer to enter 

into a transaction to purchase goods in exchange for a check. 

 

  5. Failure of Consideration:  Failure of consideration includes negligence in performance of 

services, the goods purchased fail to conform to the contract specifications, or the goods were not delivered. 

 

  6. Other’s Claims:  This catch-all category applies if the defense does not fall into any other 

category.  Therefore the UCC favors defenses being characterized as personal. 

 

  7. Federal Trade Commission:  The Federal Trade Commission Act states that any assignee of a 

consumer credit contract, except a check, takes their rights subject to all defenses the consumer could assert 

against the seller.  This right must be specifically stated in the contract.  Thus, an HDC is treated as a mere 

assignee in a consumer credit sale with no greater rights than the original promisee.  A consumer-buyer can assert 

personal defenses (such as fraud in the inducement) in such a situation against the HDC.  [16 C.F.R. 433] 

 

 B. Real Defenses  FIDDLS FUM 
 

 Real defenses are effective (really good) in that the maker can assert them and does not have to pay the 

HDC.  These are usually associated with events occurring at or after the issue of the NI, not the underlying 

contract.  They are similar to common law defenses which would void an agreement.  [UCC 3.305(a)(1)] 

 

  1. General Real Defenses:  Included in FIDDLS FUM is  

 

   a. Fraud in Factum:  Fraud in the factum or execution (D signed instrument believing it to be 

something else than a promise to pay). 

 

   b. Illegality:  Illegality of the transaction or usurious interest rate.  (Interest charged consumers 

in excess of 12% is usurious except for credit cards and retail sales agreements  see Contracts chapter.)  This does 

not void the obligation, but the principal must be reduced by the interest charged, costs, and attorney fees. 

 

   c. Discharge in Bankruptcy:  Bankruptcy discharge of the debt is a real defense. 
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   d. Duress:  Extreme duress may be a real defense (gun held to head to get maker to sign). 

 

   e. Lack of Capacity:  Lack of capacity such as infancy may be a real defense. 

 

   f. Statute of Limitations:  Actions at law on the instrument must be commenced within six (6) 

years from the due date or demand.  [UCC 3.118] 

 

   g. Forgery:  Forgery (of maker‘s, drawer‘s or special indorsee‘s signature) is a real defense. 

 

   h. Unauthorized Signature:  The signature on the instrument lacked actual or apparent 

authority.  [UCC 3.403] 

 

   i. Material Alteration:  An unauthorized material alteration of amount is also included as a 

real defense.  [UCC 3.305]  An HDC is allowed to collect the original tenor (amount) of an instrument that has 

been materially altered.  A holder may have raised the amount from eight/$8 to eighty/$80; only $8 can be 

collected by an HDC.  The $72 difference is subject to the real defense.  [UCC 3.407] 

 

  2. Forgery, Unauthorized Signature, Material Alteration Exceptions:  The last three real FUM 

defenses (forgery, unauthorized signature and material alteration) are subject to a special exception where the 

maker‘s, drawer‘s, or indorser‘s negligence substantially contributed to the defense.  [UCC 3.406] 

 

   a. Examples:  Frequent exam questions include the maker not controlling the signature stamp, 

mailing the instrument to the wrong person, signing a blank check, or allowing another to fill in the amount later.   

 

   b. Recharacterizing From Real to Personal:  The negligence by the maker, drawer, or 

indorser recharacterizes the nature of these three defenses from real to personal; the consequence is that an HDC 

collects.  The burden of proving negligence is on the party asserting the recharacterization. 

 

   c. Negligent Supervision:  In addition, an employer is responsible for a fraudulent indorsement 

by an employee.  [UCC 3.405]  

 

   d. Comparative Negligence:  As between the negligent drawer and the bank who wrongfully 

honored the instrument, the loss is to be allocated based upon comparative negligence.  The Code does not define 

what constitutes ―failure to exercise ordinary care‖ or ―substantially contributing to the alteration‖.  [UCC 3.406] 

 

Rigos Tip:  Public policy allows the HDC to collect against these real defenses because the negligence of the 

maker or drawer caused the problem to occur.  More than 2/3 of the bar questions involve a personal defense.  

Remember personal defenses are not good against an HDC of a NI. 

 

V. LIABILITY OF PARTIES 
 

 A holder is able to sue under (1) contract liability (primary or secondary), (2) breach of (transfer or 

presenter) warranty, (3) conversion of the instrument, or (4) the underlying obligation. 

 

 A. Primary 
 

 Primary liability is with the person or institution who should pay in the ordinary course.  This is normally 

the maker of a note, the drawer of a check, the drawee bank of a certified check (bank assumed place of maker 

when certified), or an acceptor of a draft.  [UCC 3.414]  An action must be commenced within six years of 

payment demand.  [UCC 3.118] 

 

  1. Issue and Acceptance:  A drawee only becomes potentially liable if she accepts in writing.  Until 

delivery to the payee, even the maker is not liable because there is no issue.  Issue requires the maker-drawer to 

have the purpose of giving rights to another.  [UCC 3.105] 

 

  2. Liability for Dishonored Checks:  There are certain penalties imposed on the drawer of a 

dishonored check unless nonpayment resulted from a justifiable stop payment order.  The payee or holder is 

entitled to a reasonable handling fee, 12% interest, costs of collection up to $40, reasonable attorney‘s fees, and 

three times the face amount of the check up to $300.  [RCW 62A.3.515] 
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 B. Secondary 
 

  1. In General:  Secondary liability normally rests with the third-party indorsers; they are in effect 

sureties behind the maker and drawee bank (as agent for maker).  [UCC 3.414]  As to secondary parties, the 

character of the indorsement determines the extent and conditions of liability.  (Note that the UCC and RCW use 

―indorse.‖  Most of the rest of the world uses ―endorse.‖  Pick one and stick to it in your answer.) 

 

   a. Chronological Liability:  Liability is chronological (up the ladder); you sue your 

transferors, and your transferees sue you.  An HDC can also go directly against the maker/drawer. 

 

   b. Conditions Precedent:  Timely presentment (90 days after issue if a check or the due date 

specified in an instrument such as a note) and notice of dishonor are both conditions precedent to each indorser‘s 

liability.  Indorser liability on a check is discharged 30 days after the indorsement was made. 

 

   c. Banks and HDC Limitations:  The drawee bank is allowed until midnight of the next day to 

dishonor, and the HDC must notify his transferor within 30 days of receiving notice of dishonor.  [UCC 3.503] 

 

  2. Types of Indorsements:  The different types of indorsement include: 

 

   a. Unqualified/Blank:  An unqualified or blank indorsement is a mere signature without 

specifying a particular indorsee.  This converts order paper to bearer paper so that only delivery of the instrument 

is necessary for a subsequent negotiation.  An assignee receiving an instrument without indorsement can generally 

demand an unqualified indorsement.  [UCC 3.205(b)] 

 

   b. Special:  A special indorsement identifies the next transferee who must indorse to further 

negotiate the instrument.  Examples include ―pay J. Ainsworth, J. Rigos,‖ or ―pay to the order of S. Donaldson, J. 

Rigos.‖  A special indorsement converts bearer paper to order paper.  [UCC 3.205(a)] 

 

   c. Restrictive:  A restrictive indorsement is conditional or purports to prohibit further transfer.  

Examples include ―pay T. Smith only,‖ ―to C. Rigos only,‖ or ―for collection only,‖ or ―to K. Tegland for 

deposit.‖  These are ineffective to prohibit an assignment under the UCC.  An exception is ―for deposit only‖ 

which does prohibit transfer to any transferee except banks in the collection system.  [UCC 3.206] 

 

   d. Qualified Without Recourse:  A qualified indorsement of ―without recourse‖ eliminates 

contractual liability on the instrument.  However, even a ―without recourse‖ indorser warrants that he has no 

knowledge of any defense good against him.  (See warranty liability below.)  [UCC 3.415] 

 

   e. Payment Guaranteed:  A ―payment guaranteed‖ indorsement means that if the instrument is 

not paid when due, the signer becomes primarily liable without resort by the holder to any other party.  

 

   f. Collection Guaranteed:  ―Collection guaranteed‖ indorsement means the signature party is 

only liable after the holder reduces the claim to a judgment against the maker or drawer.  In addition, there must be 

a bona fide attempt to collect the judgment.  [UCC 3.419(d)] 

 

   g. Accommodation Indorser:  Accommodation (or ―anomalous‖) indorser is a gratuitous 

surety who receives no compensation in return for the endorsing signature.  An accommodation indorser becomes 

liable to all subsequent indorsers and has a right of indemnification or reimbursement from the party 

accommodated.  Because the accommodation indorser is neither a holder nor involved in the chain of title, no 

implied warranties are imposed.  [UCC 3.419] 

 

   h. Payment in Full: An instrument tendered with a conspicuous notation ―payment in full‖ or 

―in full satisfaction‖ effects an accord and satisfaction if the claim was unliquidated or subject to a bona fide 

dispute.  Crossing out the notation or adding ―all rights reserved‖ is ineffectual to retain any rights on the 

underlying claim.  An organization is given an exception and may designate a particular person, office, or place to 

which the accord must be tendered.  In addition, the accord and satisfaction is defeated if the tendered check is 

returned within 90 days.  [UCC 3.311] 
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 C. Indorser’s Skeleton 
 

 Exam questions usually involve multiple instruments with numerous parties who have indorsed in different 

manners.  To keep the chronological order and type of indorsement straight, you may want to consider the 

following skeleton: 

 

NAME   INDORSEMENT TYPE  LIABILITY   ORDER/BEARER PAPER 

 

 

 D. Warranty Liability  
 

 In addition to contract liability, warranty liability is possible.  All transferors [UCC 3.416] or presenters 

[UCC 3.417] make certain implied warranties to their immediate transferees.  If there is an indorsement, the 

warranty runs with the instrument.  (Note that because presenters are also transferors, the transfer warranties apply 

to a presenter as well as the presenter‘s warranties except in the case of an unaccepted instrument.)  Any breach of 

warranty claim must be given to the warrantor within 30 days of learning of the breach.  If notice is not timely 

given, the warrantor is not liable for any loss caused by the delay in giving notice of the claim. 

 

  1. Transfer Parties Warranties  GANDS: 

 

   a. Good Title:  The warrantor has good title to the instrument and is entitled to enforce the 

instrument. 

 

   b. Alterations Not Present:  All indorsers warrant that no material alterations have occurred to 

the instrument. 

 

   c. No Knowledge of Insolvency:  All indorsers warrant that they have no knowledge of any 

commercial insolvency proceedings against the maker or drawer. 

 

   d. Defenses Not Present:  All indorsers warrant that no defense can be asserted against the 

warrantor. 

 

   e. Signatures are Genuine and Authorized:  All indorsers warrant that all signatures are 

authentic and authorized, so any prior unauthorized signature or forged indorsement creates liability. 

 

  2. Presentment Party Warranties  GAD: 

 

   a. Good Title:  The warrantor has good title to the instrument and is entitled to enforce the 

instrument. 

 

   b. Alterations Not Present:  Presenters warrant that no material alterations have occurred to 

the instrument. 

 

   c. Drawer’s Signature is Authorized:  The warrantor has no knowledge that the signature of 

the drawer is unauthorized. 

 

  3. Excluded Subjects:  The above warranties exclude any warranty that the instrument will be paid.  

But the indorser, in effect, guarantees payment to subsequent parties. 

 

  4. Exception to Warranty Liability:  An exception is an accommodation indorser who makes no 

implied warranties because she is not involved in the chain of title.   

 

  5. Warranty Disclaimer:  Transfer or presentment warranties may be disclaimed except in the case 

of checks.  The Code requires specific reference to warranties such as ―without warranties‖. 

 

Rigos Tip:  The warranties made on transfer or presentment are frequently asked.  Often the transferring 

presenting party lacks knowledge of the problem earlier in the instrument‘s history.  If the transferor did not 

indorse a bearer instrument, there is no warranty liability to subsequent holders. 
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 E. Underlying Obligation 

 

 On issue of the instrument, rights on the underlying obligation are suspended.  Upon dishonor, the 

suspension is lifted and the holder may sue on the original transaction obligation.  [UCC 3.310] 

 

VI. IMPROPER NEGOTIATION 
 

Rigos Tip:  The bar exam tests the concept of instrument theft and forgery so frequently that it is desirable to give 

this area special emphasis.  The treatment below is to be contrasted with the common law rule that theft constitutes 

conversion which prevents any assignee thereafter from receiving valid title.  An HDC of bearer paper will prevail 

even if the instrument was previously lost or had been stolen.  Order paper is more usual on the exam. 

 

 A. In General 
 

 Forgery is a signature by one other than the maker/drawer or an indorser with an intent to impersonate 

another.  The forger can steal an unsigned instrument and sign it; steal an order instrument and negotiate it to a 

third party through a payee forgery; or forge a required indorser‘s signature when the instrument is presented to 

the bank. 

 

 B. Maker’s/Drawer’s Signature Forged 
 

 If an unsigned instrument is stolen and the forger signs the proper maker or drawer‘s name, the bank‘s 

customer usually has no liability.   

 

  1. Bank Liability and Recovery:  If the bank wrongfully honors such a check, it must return the 

money to the drawer; it may however be able to recover from the presenting party under a breach of title warranty 

theory.  The law treats the forger as the maker of a new instrument so that there is no liability to even an HDC.   

 

  2. Exception for Owner’s Negligence:  The exception is where the owner‘s negligence contributed 

to the forgery such as placing checks in an unprotected place or leaving a signature stamp near the blank checks. 

 

 C. Payee Designation Incomplete 
 

 If an instrument is properly signed but fails to state the payee and the thief completes it in his favor 

(unauthorized completion), the maker/drawer is not liable to the thief.  But, the drawer will be liable to a 

subsequent third party qualifying as an HDC.  If the maker/drawer pays an HDC, the payee cannot recover. 

 

 D. Indorser’s Signature Forged 
 

 If a properly issued negotiable instrument is stolen and the indorser‘s signature is forged, there is no 

liability to the indorser who was falsely represented (again, unless his negligence contributed to the theft).  This 

breaks the chain of title and no subsequent transferee can become an HDC.  

 

 E. Enforcement of Lost, Destroyed, or Stolen Instrument 
 

 A payee from whom an instrument was stolen, lost, or destroyed can still enforce the contractual amount 

against the maker or drawer; instrument acceptance does not usually discharge the underlying obligation.  A sworn 

declaration is required.  The maker or drawer must be adequately protected against the claim of another trying to 

enforce the instrument.  Adequate protection may be by any reasonable means.  [UCC 3.309 and 312] 

 

 F. Forgery is a Crime / Tort 

 

 Forgery is a class C felony.  There must be intent to defraud.  The statute applies both to the person 

making, completing, or altering an instrument and one who possesses, offers, or disposes of an instrument which 

he knows to be forged.  [RCW 9A.60.020]  In addition, a tort action for conversion is possible. 

 

Rigos Tip:  Any time you see a forgery identify the class C felony in your answer for an easy half point.  

Remember it applies both to the forger and any subsequent holder with knowledge of the forgery. 
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VII. ARTICLE 4  BANK DEPOSITS AND COLLECTIONS 
 

Rigos Tip:  If even one of the negotiable instruments on the exam is a check, Article 4 has potential issues. Identify 

both Articles in the first sentence of your answer. 

 

 A. Drawee’s Responsibilities 
 

 The provisions of this Article may usually be varied by agreement.  [UCC 4.103]  However, no contract term 

can disclaim a bank‘s responsibility for its own lack of good faith or failure to exercise ordinary care.  The bank can 

be negligent by wrongfully honoring an instrument irregular on its face.  Under the ―properly payable rule,‖ a bank is 

also liable to the customer for wrongful dishonor unless it would have created an overdraft.  [UCC 4.402] 

 

  1. No Duty to Presenter:  The drawee bank has no duty to a presenter or other holder of an instrument 

unless the bank has certified the instrument.  To avoid liability to the presenter, the drawee bank must return the 

check to the presenting party before midnight of the next business day.  [UCC 3.503] 

 

  2. Overdue / Postdated / Overdraft:  A check becomes stale 90 days from date.  [UCC 3.304]  The 

bank may pay a postdated check unless notified to the contrary by their customer.  A bank may charge the customer‘s 

account with a transaction if it is properly payable, even if it creates an overdraft.  [UCC 4.401] 

 

  3. Hold Periods:  The federal Expedited Funds Availability Act allows the depository bank to hold its 

customer‘s funds for no more than 2 days for a deposit of a local check and 5 days for a deposit of a non-local check. 

 

  4. Multiple Payees:  If an instrument is payable to ―cash‖ or ―A or B,‖ either can indorse and the bank 

may pay to either A or B.  But if payable to ―A and B,‖ both must indorse. 

 

  5. Wrongful Dishonor:  The payment of a more than 90 day old stale check is potentially wrongful 

honor if the drawer complains.  Death or incompetence of the drawer terminates the bank‘s authority to pay any 

presenting party 10 days after the bank receives notice.  [UCC 4.405]  Regardless of any other arrangement, a bank 

has no obligation to honor checks presented more than six months after the date of issue unless the bank certified the 

check.  [UCC 4.404] 

 

 B. Stop Payment Order and Transaction Sequence 
 

 A customer may order the bank to stop payment and not honor any or all items payable on their account.  If 

the bank pays out over a valid stop payment, it is a wrongful honor. 

 

  1. Oral Order:  An oral stop payment order is binding upon the bank for 14 days.   

 

  2. Written Order:  A written stop payment order is effective for only six months unless renewed in 

writing. 

 

  3. Bank Decides Sequencing:  Items may be accepted, paid or charged to the account in any order 

convenient to the bank.  [UCC 4.403]  Once a check has been returned ―stop payment,‖ it cannot be presented again. 

 

 C. Unauthorized Signature or Alteration 
 

  1. Period to Report:  The time period to report to the drawee bank that the drawer‘s signature was not 

authorized or that the instrument was altered depends upon the drawer‘s category.  [RCW 62A.4.406] 

 

   a. Businesses:  A business customer has a 60 day time period from receipt of the statement to 

notify the bank of the unauthorized signature or material alteration. 

 

   b. Consumers:  Personal, family or household customers have one year from receipt of the 

canceled check to assert the claims of unauthorized signature or material alteration against the bank.   

 

  2. Forged Instrument Liability:  Because the bank is expected to know the drawer‘s signature, it is 

usually liable for a forged instrument.  If a forged instrument is paid, the bank may be able to recover against the 

presenting party or indorsers under a warranty theory. 
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  3. Drawer’s Negligence Exception:   Exceptions where the bank is not liable include situations where 

the drawer was negligent.  This includes leaving the signed check in a non-secured area, or situations involving a 

dummy vendor, phantom employee, or impostor. 

 

 D. Certification 
 

 If a holder procures a bank certification of the instrument, the drawer and former indorsers are discharged.  

After certification, a bank becomes solely liable to any holder in due course.  Unless otherwise agreed, a bank has no 

obligation to certify a check.  [UCC 3.411] 

 

 E. Subrogation Rights 
 

 A payor bank has full subrogation rights if it pays out over a stop payment order or other circumstances that 

are objected to by the drawer or maker.  [UCC 4.407]  A bank may also go against other indorsers on their warranty 

liability.  [UCC 3.417] 

 

 F. Collection of Documentary Drafts 
 

 A documentary draft means a draft which is accompanied by documents of title, securities or other papers.  

[UCC 4.104(b)] 

 

  1. Holder’s Duty:  There is a duty on the holder of a documentary draft to send it for presentment and 

notify customers of dishonor.  [UCC 4.501] 

 

  2. Notice of Dishonor:  Prompt notice of dishonor is necessary so the customer knows the underlying 

commercial transaction is not going to be completed as planned.   

 

  3. Not Dishonor:  Refusal by a bank to pay or accept a documentary draft is not dishonor, if the goods 

have not arrived.  This requires that the instrument state presentment ―on arrival,‖ ―when goods arrive,‖ or similar 

language.  [UCC 4.502] 

 

VIII. ARTICLE 5  LETTERS OF CREDIT 
 

 Article 5 of the UCC covers letters of credit which are also referred to as a ―credit‖ or ―banker‘s credit.‖  A 

credit is usually issued by a commercial bank (the issuer) to a seller (the beneficiary) on behalf of its buyer (the 

bank‘s customer). 

 

 A. Definition 
 

 A credit is an engagement issued by a financial institution at the request of the customer.  The letter of credit 

promises that the issuer will honor drafts or other demands for payment by beneficiaries upon compliance with the 

conditions specified in the credit.  [UCC 5.104]  Irrevocability is assumed unless the right to revoke is specifically 

reserved.  [UCC 5.106(1)] 

 

 B. Requirements 
 

 No particular form of phrasing is required, but the credit must be in writing and signed/authenticated by the 

issuer.  [UCC 5.104]  No consideration is necessary to establish a credit, but a modification or confirmation of a 

credit‘s applicability must be signed by the issuer.  [UCC 5.105] 

 

 C. Failure to Provide Credit 
 

 A failure of the buyer to seasonably furnish an agreed letter of credit is a breach of the contract for sale.  The 

delivery to seller of a proper credit suspends the buyer‘s obligation to pay.  If a credit is dishonored, the seller may, 

upon notice, require that the buyer‘s payment be made directly to the seller.  [UCC 2.325(2)] 

 

 D. Issuer’s Obligation to Customer 
 

 An issuer‘s obligation to its customer includes good faith and the observance of reasonable banking standard 

practices.  [UCC 5.108]  An issuer must examine documents with care so as to ascertain that they appear to comply 
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with the terms of the credit.  If the documents appear to the issuer to be regular on their face, there is no liability for 

genuineness or falsification.  [UCC 5.109] 

 

 E. Duty to Honor/Dishonor 
 

 An issuer has a reasonable time (up to seven days) to dishonor a credit.  There is a right of reimbursement 

from the customer.  [UCC 5.108]  An issuer is liable for wrongful dishonor to a beneficiary.  The liability amount is 

the draft‘s face amount plus incidental (but not consequential) damages less any amount realized from the disposition 

of the goods in the transaction.  [UCC 5.111]  Failure of the underlying goods to conform or fraud in the underlying 

transaction must be material to avoid honoring the credit.  [UCC 5.109]  All actions under Article 5 must be 

commenced within 1 year.  [UCC 5.115] 

 

 F. Transfer and Assignment 
 

 The right to draw under a credit can be transferred or assigned only when the credit is expressly designated as 

transferable or assignable.  [UCC 5.112]  If so designated, they are effective upon receipt.  Delivery constitutes 

perfection of the security interest in the credit.  [UCC 5.116] 

 

IX. ARTICLE 6  BULK SALES 
 

 Article 6 of the UCC covers bulk sales.  A few states still retain these procedures for a sale of assets not in the 

ordinary course such as selling the whole business.  Washington has not adopted the ALI model statute; rather 

creditors of the seller must protect themselves through the Article 9 secured transaction rules and the numerous 

fraudulent conveyance statutes. 

 

X. ARTICLE 7  DOCUMENTS OF TITLE 
 

 Article 7 of the UCC covers bailment and consignments.  The bailee accepts possession of goods and in 

return issues a printed or electronic document of title which evidences ownership.  Examples of documents of title 

include bills of lading, dock receipts and warehouse receipts.  A bill of lading is issued by a freight carrier and is 

intended to evidence the receipt of goods to be shipped.  A warehouse receipt is issued upon the receipt of goods by a 

commercial warehouseman and represents title to the stored goods.  The bailee must deliver the goods to the 

consignee, if so specified in the document.  [UCC 7.104 and 7.202] 

 

 A. Liability Standard and Limitations  
 

  1. Reasonable Care Standard:  The liability standard of a warehouseman and carrier is that degree of 

care which a reasonably careful person would exercise under similar circumstances.  [UCC 7.204 and 7.309] 

 

  2. Duty to Redeliver:  There is a duty on a warehouseman to redeliver the same goods to the bailor.  

[UCC 7.203] 

 

  3. Damage Limitation:  Damages may be limited in the contract to a specific liability figure or an 

amount per article or item as long as the loss is not caused by the warehouseman‘s conversion.  And, if the bailee, 

warehouseman, or carrier is under state tariff limitations, such limitations override any provision in the customer 

contract.  [UCC 7.309] 

 

 B. Negotiability 
 

  1. Required Terms:  A document of title is only negotiable if by its terms, the goods are to be 

delivered to bearer, to the order of a named person or to assigns; any other designation is non-negotiable. If the 

document is nonnegotiable, the goods can only be delivered to the consignee.  

 

  2. Bearer Document:  If a bearer document (or if it has been indorsed in blank), only delivery of the 

document is necessary to transfer the ownership interest.   

 

  3. Specified Consignee:  If a named person is specified, delivery and proper indorsement are both 

necessary.  If the document is non-negotiable, the goods can only be delivered to the consignee.  [UCC 7.104] 

 

Rigos Tip:  The general rule for Article 7 documents is that they are non-negotiable.  This is in direct contradiction to 
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Article 3 negotiable instruments which favors negotiability.  Because of this difference, testing in the area is possible.  

 

 C. Due Negotiation and Warranties 
 

 Article 7 treatment is very similar to that afforded an Article 3 holder in due course of a negotiable 

instrument.   

 

  1. Duly Negotiated:  Title documents are ―duly negotiated‖ if the holder purchased the document for 

value in the regular course of business, in good faith, and without notice of any defense or claim by third parties.  

[UCC 7.501] 

 

  2. Real Defenses Still Good:  Such a holder acquires full rights to the document and goods subject 

only to real defenses, such as stolen goods or forgery of an order document.  [UCC 7.502] 

 

  3. Warranties of Transferor:  Any transferor warrants the document is genuine, no knowledge of any 

fact which would impair the document‘s transferability, and that the transfer is rightful.  [UCC 7.507] 

 

 D. Risk of Loss and Lien Rights 
 

 Risk of loss passes upon receipt of a document of title.  [UCC 2.509]  Unless agreed to the contrary, a 

warehouseman must keep separate the goods covered by each receipt.  [UCC 7.207]  A warehouseman or carrier has 

a lien for storage and transportation charges which may be realized through a private or public sale of the goods.  

[UCC 7.209 and 307] 

 

XI. ARTICLE 8  INVESTMENT SECURITIES 
 

 Article 8 of the UCC covers investment securities, such as stocks and bonds, which are issued sequentially in 

bearer or registered (to a specific person) form. 

 

 A. Statute of Frauds 
 

 Prior law required a contract for the sale of securities be in writing and signed by the subscriber to be 

charged, his authorized agent, or broker.  The writing also had to contain the quantity and actual or formula price of 

the securities.  The current model statute recognizes that the statute of frauds is unsuited to the realities of the 

electronic securities business and has eliminated the writing requirement.  [UCC 8.113] 

 

 B. Issuer’s Restrictions 
 

  1. Negotiable:  Stock certificates are to be treated as negotiable.  Special words of negotiability are not 

necessary.  

 

  2. Restrictions on Transferability:  Any issuer‘s restrictions must be conspicuously noted on the 

security to be effective against a ―protected purchaser.‖  Restrictions which are unreasonable may not be enforceable, 

such as a total ban on the sale of the equity investment.  [UCC 8.204] 

 

 C. “Protected Purchaser” 
 

  1. Requirements:  Security indorsements may be in blank or special.  [UCC 8.304]  A ―protected 

purchaser‖ must take the security for value, in good faith, and without notice of any adverse claim.  [UCC 8.303] 

 

  2. Transfer Warranty:  One transferring a security for value warrants that the transfer is rightful and 

that the certificate is genuine and has not been materially altered.  Delivery is adequate to transfer title if a bearer 

instrument.  If in registered form, the purchaser must take through a blank or special indorsement. [UCC 8.108] 

 

 D. Theft or Forgery Exception 
 

 A ―protected purchaser‖ may take the security free of any encumbrances or claims, except theft, forgery, or 

improper alteration of the security.  [UCC 8.303]  Similar to the ―shelter rule,‖ this privilege does not apply if the 

purchaser was a previous holder with notice of the adverse claim.  [UCC 8.105] 

 

 E. Indorser Rules 
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 The indorser‘s liability rules covered in Article 3 apply generally to Article 8 investment securities.   

 

  1. Contract Assignment Rights:  As between the previous shareholder assignor and the new 

shareholder assignee, contract rights are established as of the assignment date.  Upon presentment of an indorsed 

certificate, the issuer must register the transfer to a bona fide purchaser.  [UCC 8.401] 

 

  2. Voting and Dividend Rights:  To be legally effective for voting and dividend rights, the 

shareholder must notify the corporation.  This notification must request that they or their transfer agent change the 

ownership designation in the corporate records. 

 

 F. Lost Certificates 
 

 An owner whose stock certificate has been lost, destroyed or wrongfully taken must notify the issuer within a 

reasonable period of time.  [UCC 8.406] 

 

  1. Notification Conditions:  The owner must satisfy any reasonable requirements of the issuer 

including filing a sufficient indemnity bond.   

 

  2. Bona Fide Purchaser Priority:  The notification must be made prior to the issuer receiving notice 

that the certificate has been acquired by a protected purchaser.  [UCC 8.405] 

 

XII. EXAM APPROACH TO ESSAY ANSWERS 

 

 The typical exam question has either a check and a note or three checks.  There are three basic questions in 

commercial paper.  (1) Is the instrument negotiable?  Checks are always negotiable, but you must still do the analysis.  

Watch out for notes.  They may not be negotiable.  (2) Is the holder an HDC?  (3) Who is liable?   

 

 A. Basket One Rules 

 

Controlling Law:  Commercial paper is governed by the Washington statute implementing UCC Article 3.  Banks 

and customer relations are governed by the Washington statute implementing UCC Article 4. 

 

Negotiability:  For an instrument to be negotiable, it must have (1) negotiable words such as ―pay to the order of,‖ 

(2) an unconditional promise to pay with no other undertaking, (3) a time certain for payment, (4) a sum certain in 

money, and (5) signed by the maker.  Three-party commercial paper (checks) has (1) a drawer/payor, (2) a drawee 

bank, and (3) a payee.  Two-party commercial paper (notes, etc.) has (1) maker/payor and (2) payee 

 

Holder in Due Course (HDC):  To facilitate commerce, a holder in due course (HDC) has greater rights than a 

mere assignee.  Personal defenses are not valid against an HDC.  To be an HDC, a person must take the instrument 

(1) for value, (2) in good faith, (3) with no notice of imperfections, and (4) the instrument must be properly 

negotiated  endorsed and delivered for order paper and just delivered for bearer paper.  If someone does not 

qualify as an HDC because he receives the item as a gift, for example, he can still be an HDC under the Shelter 

Rule, if there is an HDC up the chain who passed HDC status by assignment. 

 

Defenses:  Real defenses from execution of the NI are good against an HDC including fraud in the factum, 

illegality, discharge in bankruptcy, duress, lack of capacity, statute of limitations, forgery, unauthorized signature, 

and material alteration.  The last three can be re-characterized as personal defenses if the maker/drawer‘s or 

endorser‘s negligence contributed to the defense.  Personal defenses from the underlying contract are not good 

against an HDC, but may be asserted against the payee:  mutual mistake, unauthorized completion, uncompletion 

of a condition precedent, fraud in the inducement, failure of consideration, and other‘s claims. 

 

Liability:  The maker has primary liability on any instrument he issues.  Endorsers have secondary liability and make 

certain warranties to their transferees.  Transferors warrant that (1) they have good title and are entitled to enforce the 

instrument; (2) material alterations are not present; (3) they have no knowledge of maker‘s insolvency; (4) no 

defenses can be asserted against the warrantor; and (5) all signatures are genuine and authorized.  Presenters to the 

drawee bank warrant (1) they have good title; (2) material alterations are not present; and (3) the drawer‘s signature is 

authorized. 

 

 B. Question Facts 
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 On 4/15, Oscar received an insurance check for fire damage to his store from InsureCo for $11,000, drawn on 

InsureCo‘s account at Big Banc.  That day, his bookkeeper Betty fraudulently induced Oscar to endorse the check 

and give it to her to invest in a furniture cleaning company.  On 4/16, Oscar changed his mind and called InsureCo to 

ask them to stop payment on the check.  InsureCo directed Big Banc to stop payment, but Betty had already taken the 

check to Credit Union, which gave her $11,000 cash even though Betty‘s account was habitually and currently 

overdrawn.  Credit Union presented the check to Big Banc, which refused to pay.  Betty is missing, Oscar has no 

money, and Credit Union wants reimbursement from someone. 

 Oscar‘s second check from InsureCo was for $28,000, made out to ―Oscar & Ned‖ (his childhood friend who 

held a mortgage on the store property).  InsureCo sent the check to Ned, who signed his name and deposited it at 

RockBank.  Ned then withdrew the money and skipped town.  

 Oscar‘s fiancé Stella also worked at the store.  In May, Oscar wrote her a payroll check for $837.  Stella had 

added ―two thousand‖ to the check, raising it to $2,837.  She then negotiated it to Isaac, who knew Stella was owed 

only $837.  Isaac deposited the check with 2ndBank, which allowed him to draw against uncollected funds.  2ndBank 

presented the check to Oscar‘s bank, which paid the $2,837. 

 Discuss the non-criminal rights and liabilities of the parties. 

 

 C. Fact Sequential Diagram (not to be submitted as part of your written answer) 

 

 $11,000 check 

 

 Drawer, InsureCo  Payee, Oscar  fraudulent endorsement to Betty  Credit Union, presentor to 

 

 Big Banc 

 Drawee, dishonored 

 

 $28,000 check 

 

 Drawer, InsureCo  Payee, Oscar and Ned  Only Ned endorsed  RockBank, presentor to 

 

 Big Banc 

 Drawee, dishonored 

 

 $837 check 

 

 Drawer, Oscar  Payee, Stella  raised amount  Isaac  2ndBank presented to 

 

 Oscar‘s bank 

 Drawee, honored 

 

 D. Model Answer 
 

Controlling Law:  Commercial paper is governed by the Washington statute implementing UCC Article 3.  Banks 

and customer relations are governed by the Washington statute implementing UCC Article 4. 

 

Negotiability:  For an instrument to be negotiable, it must have (1) negotiable words such as ―pay to the order of,‖ 

(2) an unconditional promise to pay with no other undertaking, (3) a time certain for payment, (4) a sum certain in 

money, and (5) signed by the maker.  Three-party commercial paper (checks) has (1) a drawer/payor, (2) a drawee 

bank, and (3) a payee.  Two-party commercial paper (notes, etc.) has (1) maker/payor and (2) payee. 

 

Holder in Due Course (HDC):  To facilitate commerce, a holder in due course (HDC) has greater rights than a 

mere assignee.  Personal defenses are not valid against an HDC.  To be an HDC, a person must take the instrument 

(1) for value, (2) in good faith, (3) with no notice of imperfections, and (4) the instrument must be properly 

negotiated  endorsed and delivered for order paper and just delivered for bearer paper.  If someone does not 

qualify as an HDC because he receives the item as a gift, for example, he can still be an HDC under the Shelter 

Rule, if there is an HDC up the chain who passed HDC status by assignment. 

 

Defenses:  Real defenses at or after issuance of the NI are good against an HDC and they are fraud in the factum, 

illegality, discharge in bankruptcy, duress, lack of capacity, statute of limitations, forgery, unauthorized signature, 

and material alteration.  The last three can be re-characterized as personal defenses if the maker/drawer‘s or 

endorser‘s negligence contributed to the defense.  Personal defenses from the underlying contract are not good 
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against an HDC, but may be asserted against the payee:  mutual mistake, unauthorized completion, uncompletion 

of a condition precedent, fraud in the inducement, failure of consideration, and other‘s claims. 

 

Liability:  The maker has primary liability on any instrument he issues.  Endorsers have secondary liability and make 

certain warranties to their transferees.  Transferors warrant that (1) they have good title and are entitled to enforce the 

instrument; (2) material alterations are not present; (3) they have no knowledge of maker‘s insolvency; (4) no 

defenses can be asserted against the warrantor; and (5) all signatures are genuine and authorized.  Presenters to the 

drawee bank warrant (1) they have good title; (2) material alterations are not present; and (3) the drawer‘s signature is 

authorized. 

 

Check for $11,000:  This instrument appears to meet all the negotiability requirements listed above.   

 

Is Betty an HDC?  The requirements for an HDC are listed above.  Betty did not take the instrument in good faith.  

She fraudulently induced Oscar to endorse the check to her.  Therefore, Betty does not qualify as an HDC.   

 

Is Credit Union an HDC?  They took from Betty who is not an HDC, but they could be an HDC in their own right.  

They gave value, in good faith, with no notice, and presumably with proper endorsement.  By the time Credit Union 

presented the check to Big Banc, Big Banc‘s customer had placed a stop payment on the check.  The drawee bank is 

an agent for their customer, therefore the check was not properly payable and Big Banc can not pay Credit Union or 

they would be liable to their customer InsureCo.   

 

Liability:  Credit Union, as an HDC, can go against the maker, InsureCo, which stopped payment (which is notice 

they are not going to pay) or Credit Union‘s transferor, Betty.  The facts state Oscar has no money, but Oscar is not 

liable to Credit Union as he is not the maker or their transferor.  Credit Union‘s only recourse is from their transferor, 

Betty.  Betty warranted she had good title and had the right to enforce the instrument, no material alterations were 

present, she had no knowledge of maker‘s insolvency; no defenses can be asserted against the her; and all signatures 

are genuine and authorized.  The Credit Union should not have paid out on uncollected funds, especially as they had 

notice Betty had financial problems and was currently overdrawn.  They are allowed to hold funds on a deposited 

instrument from a local bank for 2 days and non-local banks for 5 days. 

 

Check for $28,000:  This instrument appears to meet all the negotiability requirements listed above.   

 

Negotiation:  A check can be payable to two or more people.  If the payees are A ―or‖ B, either can endorse it.  

However, if the payees are A ―and‖ B, then both must endorse the check.  Here, Oscar did not endorse this check and 

therefore it was not validly negotiated to RockBank, and RockBank should not have accepted it for deposit.  The 

check will not be paid by Big Banc and will be sent back to RockBank which can recover only from its 

customer/transferor, Ned.   

 

Liability:  If Ned had forged Oscar‘s endorsement, RockBank would still not get paid by Big Banc.  However, they 

would not have known they should refuse the deposit because they have no way of verifying Oscar‘s endorsement.  

Oscar can sue Ned for conversion of his share of the $28,000 check.  The fact that Ned ―skipped town‖ does not 

relieve him of liability. 

 

Check for $2,837 altered from $837:  This instrument appears to meet all the negotiability requirements listed above.  

Material alteration is a real defense, therefore, the drawer is liable only for the original tenor or $837.   

 

Defense:  Material alteration, as a real defense, has an exception which converts it to a personal defense if the 

negligence of the maker facilitated the alteration.  There are no facts presented here to indicate Oscar was negligent in 

writing this check.  Thus, Oscar can have his bank return the altered amount of the check to 2ndBank which will seek 

the funds from Isaac, their transferor.   

 

HDC:  Isaac is not an HDC because he did not take in good faith and without notice since he was personally aware 

the check had been altered.  Of course, material alteration is a real defense so even if he were an HDC, he would not 

have collected.   

 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals.  85 

SECTION 2 

 

UCC COMMERCIAL PAPER AND RELATED ARTICLES 

 

Multiple Choice Questions 
 

 

1. The following instrument has been received by 

your client: 

 

 

 

 

 

 

 

 

 

 

 

 

Which of the following is correct?  

 (A) The instrument is payable on demand. 

 (B) The instrument is a negotiable note. 

 (C) As Bill Souther is the drawer, he is 

primarily liable on the instrument. 

 (D) As Bill Souther is the drawee, he is 

secondarily liable on the instrument. 

 

 

2. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The above instrument is 

 (A) Nonnegotiable. 

 (B) A draft. 

 (C) A trade acceptance. 

 (D) A check. 

 

3. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The above instrument is 

 (A) Nonnegotiable since the payee is also the 

drawer. 

 (B) A time promissory note. 

 (C) A trade acceptance which imposes primary 

liability upon Henry Futterman Suppliers 

after acceptance. 

 (D) A negotiable investment security under the 

Uniform Commercial Code. 

 

4. Rapid Delivery, Inc., has in its possession the 

following instrument which it purchased for value. 

 

 

 

 

 

 

 

 

 

 

Which of the following is correct? 

 (A) The instrument is negotiable.  

 (B) The instrument is non-negotiable, and 

therefore Rapid has obtained no rights on 

the instrument.  

   October 15, 19xx  

To:  Bill Souther 

 Rural Route 1 

 Waverly, Iowa 

 

Pay to the order of James Olson six hundred 

dollars. 

 

   /s/ Robert Smythe  

 

                                        No. 003 

                            Nov. 1, 19xx  62-105  

                                                     251    

 

    Pay to the order of Alex & Co.   $1,000.00  

    One thousand and 00/100            Dollars  

    Ten days after presentment  

 

   Security Trust Company 

   Austin, Texas  

Memo: For purchases of securities 

 

                                 /s/  Herbert Stein 

 

   October 5, 19xx  

To: Henry Futterman Suppliers 

281 Cascade Boulevard 

Spokane, Washington 99208 

 

Pay to the order of Alex & Co.       $950.00 

Nine hundred fifty and 00/100 dollars 

one month after acceptance. 

 

   Alex & Co. 

   By /s/                 

   Managing Partner 

Alex & Co. 

264 Liberty Avenue 

Philadelphia, PA 19117 

 

Accepted by: /s/                          

   Henry Futterman Suppliers 

 

Date: October 15, 19xx 

 

                                 March 1, 19xx 

 

Thirty days from date, I, Harold Kales, do hereby 

promise to pay Ronald Green four hundred 

dollars and no cents ($400.00).  This note is 

given for value received. 

                                 /s/  Harold Kales  
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 (C) The instrument is non-negotiable because it 

specifies the payee Green without the word 

―order.‖ 

 (D) The instrument is non-transferable on its 

face.  

 

5. Anderson agreed to purchase Parker‘s real 

property.  Anderson‘s purchase was dependent upon 

his being able to sell certain real property that he 

owned.  Anderson gave Parker an instrument for the 

purchase price.  Assuming the instrument is otherwise 

negotiable, which one of the statements below, 

written on the face of the instrument, will render it 

non-negotiable? 

 (A) A statement that Parker‘s cashing or 

indorsing the instrument acknowledges full 

satisfaction of Anderson‘s obligation.  

 (B) A statement that payment of the instrument 

is contingent upon Anderson‘s sale of his 

real property. 

 (C) A statement that the instrument is secured 

by a first mortgage on Parker‘s property 

and that upon default in payment the entire 

amount of the instrument is due.  

 (D) A statement that the instrument is subject to 

the usual implied and constructive 

conditions applicable to such transactions.  

 

6. A client has in its possession the instrument 

below. 

 

 

 

 

 

 

 

 

 

 

 

 

The instrument is 

 (A) Negotiable. 

 (B) Not negotiable as it is undated. 

 (C) Not negotiable in that it is subject to the two 

week delivery term regarding the purchase 

of the Lincoln Continental. 

 (D) Not negotiable because it is not payable at a 

definite time. 

 

7. An instrument complies with the requirements 

for negotiability contained in the Commercial Paper 

Article 3 of the Uniform Commercial Code.  The 

instrument contains language expressly 

acknowledging the receipt of $10,000 by the First 

Bank of Grand Rapids and an agreement to repay 

principal with interest at 15% one year from date.  

This instrument is 

 (A) Nonnegotiable because of the additional 

language. 

 (B) A negotiable certificate of deposit. 

 (C) A banker‘s draft. 

 (D) A banker‘s acceptance. 

 

8. Ash Company has in its possession the 

following note: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This note is 

 (A) Not commercial paper, but instead a 

negotiable investment security. 

 (B) A negotiable promissory note since it is 

payable to Smalleys order and contains an 

unconditional promise to pay $1,000 if the 

holder so elects. 

 (C) Nonnegotiable since it gives Smalley the 

option to take stock instead of cash. 

 (D) Nontransferable. 

 

9. Which of the following provisions contained in 

an otherwise negotiable instrument will cause it to be 

nonnegotiable? 

 (A) It is payable in Mexican pesos. 

 (B) It contains an unrestricted acceleration 

clause. 

 (C) It grants to the holder an option to purchase 

land. 

 (D) It is limited to payment out of the entire 

assets of a partnership. 

 

10. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The above instrument is 

I, Margaret Dunlop, hereby promise to pay to the 

order of Caldwell Motors five thousand dollars 

($5,000) upon the receipt of the final distribution 

from the estate of my deceased uncle, Carlton 

Dunlop.  This negotiable instrument is given by me 

as the down payment on my purchase of a Lincoln 

Continental to be delivered in two weeks. 

 

                /s/  Margaret Dunlop  

 

   October 15, 19xx  

 

I, Joseph Gorman, promise to pay or deliver to 

Harold Smalley or to his order ONE 

THOUSAND DOLLARS ($1,000) or at his 

option to deliver an amount of stock in the 

Sunrise Corporation which, on the due date of 

this instrument, is worth not less than ONE 

THOUSAND DOLLARS ($1,000).  This note is 

due and payable on the 1st of November, 19xx. 

 

                                /s/ Joseph Gorman 

 

   September 2, 19xx 

 

I, Henry Hardy, do hereby acknowledge my debt 

to Walker Corporation arising out of my 

purchase of soybeans and promise to pay to 

Walker or to its order, SIX HUNDRED 

DOLLARS, thirty days after presentment of  this 

instrument to me at my principal place of 

business. 

 

        Re: $600.00 - Soybean purchase 

 

                 /s/  Henry Hardy 
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 (A) Nonnegotiable. 

 (B) A negotiable promissory note. 

 (C) A trade acceptance. 

 (D) A negotiable bill of lading. 

 

11. Below is a note which your client, Robinson 

Real Estate, Inc., obtained from Grant in connection 

with Grant‘s purchase of a homesite located in 

Bangor, Maine.  The note was given for the balance 

due on the purchase and was secured by a first 

mortgage on the homesite.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This note is a 

 (A) Nonnegotiable promissory note since it is 

secured by a first mortgage. 

 (B) Nonnegotiable promissory note since it 

permits prepayment and requires the 

maker‘s payment of the costs of collection 

and attorney‘s fees. 

 (C) Negotiable promissory note. 

 (D) Negotiable investment security under the 

Uniform Commercial Code. 

 

12. A client has an instrument which contains 

certain ambiguities or deficiencies.  In construing the 

instrument, which of the following is correct? 

 (A) Where there is doubt whether the 

instrument is a draft or a note, the holder 

may treat it as either.  

 (B) Handwritten terms control typewritten and 

printed terms, and typewritten terms control 

printed terms.  

 (C) An instrument which is payable only upon 

the happening of an event that is uncertain 

as to the time of its occurrence is payable at 

a definite time if the event has occurred.  

 (D) The fact that the instrument is antedated 

will not affect the instrument‘s 

negotiability.  

 

13. Gilbert borrowed $10,000 from Merchant 

National Bank and signed a negotiable promissory 

note which contained an acceleration clause.  In 

addition, securities valued at $11,000 at the time of 

the loan were pledged as collateral.  Gilbert has 

defaulted on the loan repayments.  At the time of 

default, $9,250, plus interest of $450, was due, and 

the securities had a value of $8,000.  Merchant 

 (A) Must first proceed against the collateral 

before proceeding against Gilbert 

personally on the note. 

 (B) Can not invoke the acceleration clause in 

the note until ten days after the notice of 

default is given to Gilbert. 

 (C) Must give Gilbert 30 days after default in 

which to refinance the loan. 

 (D) Is entitled to proceed against Gilbert on 

either the note or the collateral or both. 

 

14. Industrial Factors, Inc., discounted a $4,000 

promissory note, payable in two years, for $3,000.  It 

paid $1,000 initially and promised to pay the balance 

($2,000) within 30 days.  Industrial paid the balance 

within the 30 days, but before doing so learned that 

the note had been obtained originally by fraudulent 

misrepresentation in connection with the sale of land 

which induced the maker to issue the note.  For what 

amount will Industrial qualify as a holder in due 

course? 

 (A) None because the 25% discount is 

presumptive or prima facie evidence that 

Industrial is not a holder in due course. 

 (B) $1,000. 

 (C) $3,000. 

 (D) $4,000. 

 

15. Dodger fraudulently induced Tell to issue a 

check to his order for $900 in payment for some 

nearly worthless securities.  Dodger took the check 

and artfully raised the amount from $900 to $1,900.  

He promptly negotiated the check to Bay who took in 

good faith and for value.  Tell, upon learning of the 

fraud, issued a stop order to its bank.  Which of the 

following is correct? 

 (A) Dodger has a real defense which will 

prevent any of the parties from collecting 

anything. 

 (B) The stop order was ineffective against Bay 

since it was issued after the negotiation to 

Bay. 

 (C) Bay as a holder in due course will prevail 

against Tell but only to the extent of $900. 

 (D) Had there been no raising of the amount by 

Dodger, the bank would be obligated to pay 

Bay despite the stop order. 

 

$17,000.00                Bangor, Maine  

November 1, 19xx 

 

For value received, five years after date, I promise 

to pay to the order of Robinson Real Estate, Inc., 

SEVENTEEN THOUSAND and 00/100 

DOLLARS with interest at 15% compounded 

annually until fully paid.  This instrument arises 

out of the sale of land located in Maine and the law 

of Maine is to be applied to any question which 

may arise.  It is secured by a first mortgage on the 

land conveyed.  It is further agreed that: 

  

1.  Purchaser will pay the costs of collection 

including attorney's fees upon default.  

2.  Purchaser may repay the amount outstanding on 

any anniversary date of this note. 

3.  This note is subject to such implied conditions 

as are applicable to such notes.  

 

                     /s/  Robert Grant 
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16. Who among the following can personally 

qualify as a holder in due course? 

 (A) A payee.  

 (B) A reacquirer who was not initially a holder 

in due course.  

 (C) A holder to whom the instrument was 

negotiated as a gift.  

 (D) A holder who had notice of a defect but 

who took from a prior holder in due course. 

 

17. Your client, Globe, Inc., has in its possession an 

undated instrument which is payable on September 1, 

19xx.  It is believed that the instrument was issued on 

or about August 10, 19xx, by Dixie Manufacturing, 

Inc., to Harding Enterprises in payment of goods 

purchased.  On August 13, 19xx, it was negotiated to 

Desert Products, Inc., and thereafter to Globe on the 

15th.  Globe took for value, in good faith and without 

notice of any defense.  It has been learned that the 

goods shipped by Harding to Dixie are defective.  

Which of the following is correct? 

 (A) Since the time of payment is indefinite, the 

instrument is non-negotiable and Globe can 

not qualify as a holder in due course.  

 (B) By issuing an undated instrument payable 

30 days after date, Dixie was reserving the 

right to avoid liability on it until it filled in 

or authorized the filling in of the date.  

 (C) Since the defense involves a rightful 

rejection of the goods delivered, it is valid 

against Globe.  

 (D) Globe can validly fill in the date and will 

qualify as a holder in due course. 

 

18. Wilbur executed and delivered a check for $80 

payable to the order of Muldowney.  Muldowney 

raised the amount to $800, and negotiated it to Lester, 

who took the check in good faith and for value 

without notice of the alteration.  When Lester 

presented it for payment to the bank, the bank refused 

to honor it due to insufficient funds in Wilbur‘s 

account.  Lester is seeking to collect the $800 from 

Wilbur.  Which of the following is correct? 

 (A) Lester is a holder in due course, but is only 

entitled to collect $80 from Wilbur unless 

Wilbur‘s negligence facilitated the 

alteration. 

 (B) The bank‘s dishonor of the instrument was 

wrongful. 

 (C) Wilbur is liable for $800 since Lester is a 

holder in due course and the defense is a 

personal defense. 

 (D) The material alteration of the check by 

Muldowney released Wilbur from all 

liability to subsequent parties. 

 

19. Dilworth, an employee of Excelsior 

SuperMarkets, Inc., stole his payroll check from the 

cashier before it was completed.  The check was 

properly made out to his order but the amount payable 

had not been filled in because Dilworth‘s final time 

sheet had not yet been received.  Dilworth filled in an 

amount which was $300 in excess of his proper pay 

and cashed it at the Good Luck Tavern.  Good Luck 

took the check in good faith and without suspecting 

that the instrument had been improperly completed.  

Excelsior‘s bank paid the instrument in due course.  

Excelsior is demanding that the bank credit its 

account for the $300 or that it be paid by Good Luck.  

Which of the following is correct? 

 (A) Good Luck has no liability for the return of 

the $300. 

 (B) Excelsior‘s bank must credit Excelsior‘s 

account for the $300 

 (C) A theft defense would be good against all 

parties including Good Luck. 

 (D) Only in the event that negligence on 

Excelsior‘s part can be shown will 

Excelsior bear the loss. 

 

20. Cindy Lake is a holder in due course of a 

negotiable promissory note for $1,000. Which of the 

following defenses of the maker may be validly 

asserted against her? 

 (A) A total failure of consideration on the part 

of the party to whom it was issued. 

 (B) A wrongful filling in of the amount on the 

instrument by the party to whom it was 

issued. 

 (C) Nonperformance of a condition precedent 

to its transfer by the party to whom it was 

issued. 

 (D) Infancy of the maker to the extent that it is 

a defense to a simple contract. 

 

21. A holder in due course will take an instrument 

free from which of the following defenses? 

 (A) Discharge in insolvency proceedings. 

 (B) Infancy of the maker or drawer. 

 (C) Claims of ownership on the part of other 

persons. 

 (D) The forged signature of the maker or 

drawer. 

 

22. Calhoun has in his possession a negotiable 

instrument which was originally payable to the order 

of Bannister.  It was transferred to Calhoun by a mere 

delivery by Travis, who took it from Bannister in 

good faith in satisfaction of an antecedent debt.  The 

back of the instrument read as follows, ―Pay to the 

order of Travis in satisfaction of my prior purchase of 

a used IBM typewriter, signed Bannister.‖ Which of 

the following is correct? 

 (A) Travis‘s taking the instrument for an 

antecedent debt prevents him from 

qualifying as a holder in due course. 

 (B) Calhoun is a holder in due course. 

 (C) Calhoun has the right to assert Travis‘s 

rights, including his standing as a holder in 

due course and also has the right to obtain 

Travis‘s signature. 

 (D) Bannister‘s indorsement was a special 
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indorsement; thus Travis‘s signature was 

not required in order to negotiate it. 

 

23. Filmore had a negotiable instrument in its 

possession which it had received in payment of 

certain equipment it had sold to Marker 

Merchandising.  The instrument was originally 

payable to the order of Charles Danforth or bearer.  It 

was indorsed specially by Danforth to Marker which 

in turn negotiated it to Filmore via a blank 

indorsement.  The instrument in question, along with 

some cash and other negotiable instruments, was 

stolen from Filmore on October 1.  Which of the 

following is correct? 

 (A) A holder in due course will prevail against 

Filmore‘s claim to the instrument. 

 (B) Filmore‘s signature was necessary in order 

to further negotiate the instrument. 

 (C) The theft constitutes a common law 

conversion which prevents anyone from 

obtaining a better title to the instrument 

than the owner. 

 (D) Once an instrument is bearer paper it is 

always bearer paper. 

 

24. Balquist sold a negotiable instrument payable to 

her order to Farley.  In transferring the instrument to 

Farley, she forgot to indorse it.  Accordingly 

 (A) Farley qualifies as a holder in due course. 

 (B) Farley has a specifically enforceable right 

to obtain Balquist‘s unqualified 

indorsement. 

 (C) Farley obtains a better right to payment of 

the instrument than Balquist had. 

 (D) Once the signature of Balquist is obtained, 

Farley‘s rights as a holder in due course 

relate back to the time of transfer. 

 

25. Kirk made a check payable to Haskin‘s order for 

a debt she owed on open account. Haskin negotiated 

the check by a blank indorsement to Carlson who 

deposited it in his checking account.  The bank 

returned the check with the notation that payment was 

refused due to insufficient funds.  Kirk is in 

bankruptcy.  Under the circumstances 

 (A) Kirk does not have a real defense assertable 

against all parties including Carlson, a 

holder in due course. 

 (B) If Kirk filed for involuntary bankruptcy, 

Haskin or Carlson could successfully assert 

that there had been an assignment of 

whatever funds were in Kirk‘s checking 

account. 

 (C) If there is a proper presentment, and notice 

is properly given by Carlson to Haskin, 

Carlson may recover the amount of the 

check from Haskin. 

 (D) Haskin or Carlson can correctly assert the 

standing of a secured creditor. 

 

26. The following three indorsements appear on the 

back of a negotiable promissory note made payable to 

Harold Dawson.  The note is in the possession of 

Maxim Company. 

 

 

 

 

 

 

 

 

 

 

 

 

The instrument has been dishonored after due 

presentment by Maxim.  Proper notice of dishonor 

has been given to all parties.  Which of the following 

is correct? 

 (A) James Edwards‘ signature on the 

instrument was not necessary. 

 (B) James Edwards has effectively negated all 

warranty liability to any subsequent party 

except Gilbert Olsen. 

 (C) James Edwards has neither contractual nor 

warranty liability as a result of his indorsing 

without recourse. 

 (D) Gilbert Olsen‘s signature was not necessary 

to effectively negotiate the instrument to 

Maxim. 

 

27. Marshall Franks purchased $1,050 worth of 

inventory for his business from Micro Enterprises.  

Micro insisted on the signature of Franks‘ former 

partner, Hobart, before credit would be extended.  

Hobart reluctantly signed.  Franks delivered the 

following instrument to Micro: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Franks defaulted on the due date.  Which of the 

following is correct? 

 (A) The instrument is non-negotiable.  

 (B) Hobart is liable on the instrument but only 

for $525. 

Pay to James Edwards  

       /s/  Harold Dawson 

 

Without Recourse 

       /s/  James Edwards 

 

       /s/  Gilbert Olsen 

   January 15, 19xx 

 

We, the undersigned, do hereby promise to pay 

to the order of Micro Enterprises, Inc., One 

Thousand and Fifty Dollars ($1,050.00) on the 

15th of April, 19xx. 

 

 /s/  Marshall Franks 

 

 /s/  Norman Hobart 

 

Memo:  N. Hobart signed as an accommodation 

for Franks 

 

Pay to James Edwards 

     /s/  Harold Dawson 

 

Without recourse 

    /s/  James Edwards 

 

    /s/  Gilbert Olsen 
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 (C) Since it was known to Micro that Hobart 

signed as an accommodation party, Micro 

must first proceed against Franks.  

 (D) Hobart is liable on the instrument for the 

full amount and is obligated to satisfy it 

immediately upon default. 
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28. Harrison obtained from Bristow his $11,500 

check drawn on the Union National Bank in payment 

for bogus uranium stock.  He immediately negotiated 

it by a blank indorsement to Dunlop in return for 

$1,000 in cash and her check for $10,500. Dunlop 

qualified as a holder in due course.  She deposited the 

check in her checking account in the Oceanside Bank.  

Upon discovering that the stock was bogus, Bristow 

notified Union National to stop payment on his check, 

which it did. The check was returned to Oceanside 

Bank, which in turn debited Dunlop‘s account and 

returned the check to her.  Which of the following 

statements is correct? 

 (A) Dunlop can collect from Union National 

Bank since Bristow‘s stop payment order 

was invalid in that the defense was only a 

personal defense.  

 (B) Oceanside‘s debiting of Dunlop‘s account 

was improper since she qualified as a 

holder in due course.  

 (C) Dunlop can recover $11,500 from Bristow 

despite the stop order, since she qualified as 

a holder in due course. 

 (D) Dunlop will be entitled to collect only 

$1,000. 

 

29. Weber had a negotiable instrument in his 

possession which he had received in payment of 

certain equipment he had sold to Roth Merchandising.  

The instrument was originally payable to the order of 

Martin Burns or bearer.  It was indorsed specially by 

Burns to Roth who in turn negotiated it to Weber via 

a blank indorsement.  The instrument in question, 

along with some cash and other negotiable 

instruments, was stolen from Weber on October 

Which of the following is correct? 

 (A) The theft constitutes a common law 

conversion which prevents anyone from 

obtaining a better title to the instrument 

than the owner. 

 (B) A holder in due course will prevail against 

Weber‘s claim to the instrument. 

 (C) Once an instrument is bearer paper it is 

always bearer paper. 

 (D) Weber‘s signature was necessary in order to 

further negotiate the instrument. 

 

30. Smith contracted to perform certain services for 

Jones for $500.  Jones claimed that the services were 

not fully performed and therefore disputed the amount 

of his obligation.  As a result, Jones sent Smith a 

check for only $425 and marked clearly on the check 

it was ―payment in full.‖  Smith crossed out the words 

―payment in full‖ and cashed the check.  The majority 

of courts would hold that the debt is 

 (A) Liquidated and Smith can collect the 

remaining $75. 

 (B) Liquidated, but Jones by adding the words 

―payment in full‖ cancelled the balance of 

the debt owed. 

 (C) Unliquidated and the cashing of the check 

by Smith completely discharged the debt. 

 (D) Unliquidated, but the crossing out of the 

words ―payment in full‖ by Smith revives 

the balance of $75 owed. 

 

31. Although the scope of Article 3 of the Uniform 

Commercial Code is broad insofar as inclusion of 

instruments within the definition of commercial 

paper, it excludes certain instruments from its 

coverage.  Which of the following is not commercial 

paper? 

 (A) A promissory note payable 30 days after 

presentment for payment. 

 (B) A draft which is an order to pay. 

 (C) A negotiable certificate of deposit issued by 

a bank. 

 (D) An investment security which is payable to 

bearer. 

 

32. An instrument reads as follows: 

 

 

 

 

 

 

 

 

 

 

 

 

Which of the following statements correctly describes 

the above instrument? 

 (A) The instrument is nonnegotiable because it 

is not payable at a definite time. 

 (B) The instrument is nonnegotiable because it 

is secured by the proceeds of the sale of the 

ring. 

 (C) The instrument is a negotiable promissory 

note. 

 (D) The instrument is a negotiable sight draft 

payable on demand. 

 

33. Madison wrote a check for $100 which stated 

―Pay to the order of Jim.‖  If the instrument is stolen 

before Jim indorses, 

 (A) The thief can transfer good title to a third 

party by forging the payee‘s name. 

 (B) A third party purchasing the blank 

instrument from the thief for value, in good 

faith and without notice, can have the status 

of a holder in due course. 

 (C) A stop payment order would be effective 

against both the thief and his transferee. 

 (D) Jim would have to pay a holder in due 

course because forgery is a personal 

defense. 

 

$10,000     Ludlow, Vermont       February 1, 

19xx 

 

I promise to pay to the order of Custer Corp.  

$10,000 within 10 days after the sale of my two-

carat diamond ring.  I pledge the sale proceeds to 

secure my obligation hereunder. 

 

               /s/  R. Harris 
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34. Which of the following is a characteristic of a 

restrictive indorsement? 

 (A) It cannot be conditional at the same time. 

 (B) It prevents the party taking the instrument 

through proper negotiation from becoming 

a bona fide holder in due course. 

 (C) It cannot preclude further transfer even 

though it so purports. 

 (D) It releases the indorser from liability in the 

event the payee does not honor the 

instrument. 

 

35. Washington received a check with three 

previous indorsers‘ signatures on the back.  Above the 

last signature was the statement ―without recourse.‖  

Which of the following is untrue? 

 (A) The last indorser has eliminated his 

potential contractual liability on the 

instrument. 

 (B) The last indorser has eliminated his 

potential liability under a warranty theory. 

 (C) ―Without recourse‖ is usually a good way 

to eliminate liability on an instrument as 

long as the indorser did not know of any 

valid defense. 

 (D) The first two indorsers have unqualified 

liability. 

 

36. Ace Co. received a draft of Brown & Co. in the 

ordinary course of business.  The instrument was 

indorsed ―payment guaranteed‖ and signed by Smith.  

The instrument was not paid when due.  Regarding 

these circumstances 

 (A) Smith has become primarily liable without 

resort by Ace to the maker. 

 (B) Smith is only liable if the maker Brown is 

bankrupt. 

 (C) Smith is only liable if the maker Brown 

fails to pay a judgment served by the local 

sheriff. 

 (D) Smith is not liable except for warranty 

liability. 

 

37. Harris had a friend from New York visit him in 

Orlando, Florida.  A Florida merchant refused to take 

the friend‘s check because the store had previous bad 

experiences with New York checks.  Harris 

gratuitously agreed to be an accommodation indorser.  

Under these circumstances 

 (A) Harris is not liable until the drawer declares 

bankruptcy. 

 (B) Harris is not liable until presentment, 

dishonor and all proper notices from 

subsequent transferees. 

 (C) Harris does not have a right of 

indemnification from the party 

accommodated. 

 (D) Harris has the same warranty liability as 

that of a individual indorsing ―without 

recourse.‖ 

 

38. Rose sold Gold some merchandise in return for 

a signed negotiable promissory note.  Rose properly 

indorsed the note to Lamb.  Lamb indorsed in blank 

but above his name wrote ―Collection Guaranteed.‖ 

Under these circumstances 

 (A) Lamb can never be liable except under an 

implied warranty theory. 

 (B) Lamb is immediately liable when the note 

is not paid on the due date. 

 (C) Gold can not be pursued by a holder in due 

course until Rose refuses to pay the 

instrument. 

 (D) Lamb is only liable after the holder in due 

course reduces the claim to a judgment 

against the maker or drawer and it is 

returned unsatisfied by the sheriff. 

 

39. One night a burglar broke into Brown & Co.‘s 

accounting office and stole ten checks which the 

Controller had signed just before the close of 

business.  These checks were completed by the thief 

who wrote ―pay to the order of Jones‖ and specified 

amounts between $50 and $500.  The thief then 

forged Jones‘ signature.  Morris is a ―holder in due 

course‖ who cashed one of the checks in the ordinary 

course of business at his deli.  Under the 

circumstances 

 (A) Morris will not collect on the instrument. 

 (B) Morris will prevail because of the maker‘s 

negligence even though instrument theft is 

normally a real defense. 

 (C) Brown can avoid liability if they can prove 

the burglar took the checks without 

permission. 

 (D) Morris‘ rights are the same as under the 

common law. 

 

40. The following note was executed by Elizabeth 

Quinton on April 17, 19xx and delivered to Ian Wolf: 

 

(Face) 

 

 

 

 

 

 

 

 

 

 

 

April 17, 19xx 

 

On demand, the undersigned promises to pay to 

the order of Ian Wolf  

 Seven Thousand and 
00

/100--------DOLLARS 

 

                          /s/  Elizabeth Quinton 
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(Back) 

 

 

 

 

 

 

 

 

 

 

 

 

In sequence, beginning with Wolf‘s receipt of the 

note, this note is properly characterized as what type 

of commercial paper? 

 

 (A) Bearer, bearer, order, order, order. 

 (B) Order, bearer, order, order, bearer. 

 (C) Order, order, bearer, order, bearer. 

 (D) Bearer, order, order, order, bearer. 

 

41. Under the Negotiable Instruments Article of the 

UCC, when an instrument is indorsed ―Pay to John 

Doe‖ and signed ―Faye Smith,‖ which of the 

following statements is (are) correct? 

 

          Payment of the      The instrument can 

           instrument is            be further 

            guaranteed              negotiated 

 (A)       Yes                       Yes 

 (B)       Yes                       No 

 (C)       No                        Yes 

 (D)       No                        No 

 

42. The Mechanics Bank refused to pay a check 

drawn upon it by Clyde, one of its depositors.  Which 

of the reasons listed below is not a proper defense for 

the bank to assert when it refused to pay? 

 (A) The bank erroneously believed the check to 

be an over draft as a result of its 

misdirecting a deposit made by Clyde. 

 (B) The required indorsement of an 

intermediary transferee was missing. 

 (C) Clyde had orally stopped payment on the 

check. 

 (D) The party attempting to cash the check did 

not have proper identification. 

 

43. Smith buys a TV set from the ABC Appliance 

Store and pays for the set with a check.  Later in the 

day, Smith finds a better model for the same price at 

another store.  Smith immediately calls ABC trying to 

cancel the sale.  ABC tells Smith that they are holding 

him to the sale and have negotiated the check to their 

wholesaler, Glenn Company, as a partial payment on 

inventory purchases.  Smith telephones his bank the 

Union Trust Bank, and orders the bank to stop 

payment on the check.  Which of the following is 

correct? 

 (A) If Glenn can prove it is a holder in due 

course, the drawee bank, Union Trust, must 

honor Smith‘s check. 

 (B) Union Trust is not bound or liable for 

Smith‘s stop payment order unless the order 

is placed in writing. 

 (C) If Union Trust mistakenly pays Smith‘s 

check two days after receiving the stop 

order, the bank will be liable. 

 (D) Glenn can not hold Smith liable on the 

check. 

 

44. Dunbar is the holder and payee of a check.  He 

takes it to the Federal Bank upon which it was drawn 

and has it certified.  Which of the following is 

correct? 

 (A) Prior to certification of the check, Federal is 

only secondarily liable on the check. 

 (B) Federal is obligated to certify the check so 

long as there are adequate funds in the 

account. 

 (C) After certification of the check, Federal is 

primarily liable and the drawer is 

discharged on the check. 

 (D) If Federal refuses to certify the check, the 

check will be dishonored. 

 

45. Franklin sold her grain business to Hobson for 

$150,000 and received a check drawn on Farmer‘s 

Bank for that amount.  In addition, she entered into a 

contract for the purchase of a ranch for the same 

amount.  The closing on the ranch is to take place in 

five days.  The sales contract regarding the ranch 

requires payment by cash, by buyer‘s certified check, 

or by certified check payable to the buyer‘s order and 

indorsed to the seller.  Franklin intends to have 

Hobson‘s check certified by Farmer‘s Bank and use it 

as payment.  Which of the following is correct? 

 (A) If the bank refuses to certify the check, it 

has been dishonored. 

 (B) If Hobson‘s account has sufficient funds to 

honor the check, Franklin has the right to 

have it certified. 

 (C) Certification by the bank will discharge 

Hobson from liability as the drawer. 

 (D) Only Hobson can obtain certification of the 

check. 

 

46. Letters of Credit are issued by a commercial 

bank.  This undertaking implies: 

 (A) There are usually no conditions attached to 

the bank‘s undertaking. 

 (B) An issuer‘s obligation does not require the 

bank to examine the credit to determine if it 

is irregular on its face. 

 (C) The bank has until the close of the third 

business day to dishonor the credit. 

 (D) The right to draw on the credit can be 

transferred or assigned unless prohibited in 

the document. 

 

/s/  Ian Wolf  

 

Pay to the order of George Vernon 

               /s/  Samuel Thorn 

 

Pay to the order of Alan Yule 

              /s/  George Vernon 

 

             /s/  Alan Yule 
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47. Boyd Corporation owned 100 cases of canned 

fish and stored them in a public warehouse.  It asked 

for and received from the bailee a negotiable 

warehouse receipt payable to bearer.  It sold the 

document in the ordinary course of business for cash 

to the Payton Corporation.  Boyd delivered the 

document and indorsed it ―Deliver to order of Payton 

Corporation, signed Boyd Corporation.‖  A thief then 

stole the document and forged the signature of the 

Payton Corporation.  The thief sold and delivered the 

document to Slate Corporation, who bought it for 

cash in good faith and in the ordinary course of 

business.  Which of the following is correct? 

 (A) Slate has legal title to the document. 

 (B) Payton has legal title to the document. 

 (C) Boyd has legal title to the document. 

 (D) Payton can recover the document from 

Slate but must reimburse Slate for the 

resultant damages. 

 

48. A negotiable bill of lading 

 (A) Is one type of commercial paper as defined 

by Article 3 of the Uniform Commercial 

Code. 

 (B) Can give certain good faith purchasers 

greater rights to the bill of lading or the 

goods than the transferor had. 

 (C) Can not result in a loss to the owner if lost 

or stolen, provided prompt notice is given 

to the carrier in possession of the goods. 

 (D) Does not give the rightful possessor the 

ownership of the goods. 

 

49. A negotiable bill of lading is duly negotiated 

even though 

 (A) The negotiation is not in the ordinary 

course of business. 

 (B) It is received by the transferee in payment 

of a money obligation. 

 (C) It is not negotiable upon issuance, but is 

subsequently indorsed in blank and 

transferable. 

 (D) It is initially payable to the order of a 

named person, who signs in blank and 

delivers it to the transferee. 

 

50. Jones delivered goods to a commercial 

warehouseman and received a warehouse receipt in 

return which stated the goods may be delivered to 

only him.  Jones 

 (A) Can transfer title by delivery if the receipt 

states the goods may be transferred. 

 (B) Could transfer title but not risk of loss by 

indorsing the receipt. 

 (C) Could assign the right to sue the 

warehouseman for negligence. 

 (D) Can duly negotiate the receipt in a bulk sale 

of assets of his business. 

 

51. Kent stole several negotiable warehouse receipts 

from Baxter Sales Co.  The receipts were deliverable 

to Baxter‘s order.  Kent forged Baxter‘s name and 

sold the warehouse receipts to United Wholesalers, a 

bona fide purchaser.  In an action by United against 

Baxter, 

 (A) United will prevail because the warehouse 

receipts were converted to bearer 

instruments by Kent‘s indorsement. 

 (B) United will prevail because it took the 

negotiable warehouse receipts as a bona 

fide purchaser for value. 

 (C) Baxter will prevail because the 

warehouseman must be notified before any 

valid negotiation of a warehouse receipt is 

effective. 

 (D) Baxter will prevail because Kent cannot 

validly negotiate the warehouse receipts. 

 

52. In order to qualify as an investment security 

under the Uniform Commercial Code, an instrument 

must be 

 (A) Issued in registered form, and not bearer 

form. 

 (B) Of a long-term nature not intended to be 

disposed of within one year. 

 (C) Only an equity security or debenture 

security, and not a secured obligation. 

 (D) In a form that evidences a share, 

participation or other interest in property or 

in an enterprise, or evidences an obligation 

to the issuer. 

 

53. Hargrove lost some stock certificates of the 

Apex Corporation which were registered in his name, 

but which he had indorsed in blank.  Flagg found the 

securities and sold them through a brokerage house to 

Waldorf.  Apex, unaware of Hargrove‘s problem, 

transferred the certificates in the corporate stock 

ledger to Waldorf.  Hargrove is seeking to recover the 

securities or damages for their value.  Which of the 

following is correct? 

 (A) The stock in question is transferable, but 

Waldorf takes subject to Hargrove‘s claim 

of title. 

 (B) Waldorf is a holder in due course of a 

negotiable instrument and therefore will 

prevail. 

 (C) Apex is liable for wrongfully transferring 

Hargrove‘s stock to Waldorf. 

 (D) Waldorf qualifies as a bona fide purchaser 

and acquires the stock free of Hargrove‘s 

adverse claim. 

 

54. Dwight Corporation purchased the following 

instrument in good faith from John Q. Billings: 



Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals.  95 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

On the reverse side of the instrument, the following 

appeared: 

 

 

 

 

 

 

 

 

 

 

Magnum's 14% debentures are listed on the Pacific 

Coast Exchange.  The instrument is 

 (A) A registered negotiable investment security 

which Dwight took free of adverse title 

claims. 

 (B) Nonnegotiable since the instrument must be 

registered with Magnum to be validly 

transferred. 

 (C) Negotiable commercial paper. 

 (D) A nonnegotiable investment security, since 

the instrument lacks the words of 

negotiability, ―to the order of or bearer.‖ 

 

55. The procedure necessary to negotiate a 

document of title depends principally on whether the 

document is 

 (A) An order document or a bearer document. 

 (B) Issued by a bailee or a consignee. 

 (C) A receipt for goods stored or goods already 

shipped. 

 (D) A bill of lading or a warehouse receipt. 

 

56. Which of the following statements is correct 

concerning a common carrier that issues a bill of 

lading stating that the goods are to be delivered ―to 

the order of Ajax‖? 

 (A) The carrier‘s lien on the goods covered by 

the bill of lading for storage or 

transportation expenses is ineffective 

against the bill of lading‘s purchaser. 

 (B) The carrier may not, as a matter of public 

policy, limit its liability for the goods by the 

terms of the bill. 

 (C) The carrier must deliver the goods only to 

Ajax or to a person who presents the bill of 

lading properly indorsed by Ajax. 

 (D) The carrier would have liability only to 

Ajax because the bill of lading is 

nonnegotiable. 

 

57. Under a nonnegotiable bill of lading, a carrier 

who accepts goods for shipment, must deliver the 

goods to 

 (A) Any holder of the bill of lading. 

 (B) Any party subsequently named by the 

seller. 

 (C) The seller who was issued the bill of lading. 

 (D) The consignee of the bill of lading. 

 

58. Which of the following is not a warranty made 

by the seller of a negotiable warehouse receipt to the 

purchaser of the document? 

 (A) The document transfer is fully effective 

with respect to the goods it represents. 

 (B) The warehouseman will honor the 

document. 

 (C) The seller has no knowledge of any facts 

that would impair the document's validity. 

 (D) The document is genuine. 

 

 

 

No. 7200 *** REGISTERED *** $10,000 

Magnum Cum Laude Corporation 

 

Ten year 14% Debenture, Due May 15, 19xx 

 

Magnum Cum Laude Corporation, a Delaware 

Corporation, for value received, hereby promises 

to pay the sum of TEN THOUSAND 

DOLLARS ($10,000) to JOHN Q. BILLINGS, 

or registered assigns, at the principal office or 

agency of the Corporation in Wilmington, 

Delaware. 

 

―For value received, the undersigned sells, 

assigns and transfers unto DWIGHT 

CORPORATION 

(signed) JOHN Q. BILLINGS.‖ 

 

Billings‘ signature was guaranteed by Capital 

Trust Company. 
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SECTION 2 

 

UCC  COMMERCIAL PAPER AND RELATED ARTICLES 

 

Questions 
 

WSB 7/02-18 

 

 On a cold gray day in January 2002, Kaitlin Shredder decided to act on her dream of opening a 

snowboard park on land near her wildly successful snowboard shop in Winthrop, Washington.  Word spread, and 

she was soon visited by someone claiming to be Halfpipe Monroe, the famous snowboarder, who offered his 

assistance. 

 On February 1, Kaitlin wrote him a $15,000 check for design work, never to see him again.  Three days 

later, Kaitlin discovered that the real Halfpipe had been killed in an Austrian snowboarding accident.  Realizing 

the check had gone to an imposter, Kaitlin phoned BigBank that day and asked them to stop payment.  ―Halfpipe‖ 

showed up at BigBank in early March and cashed the check. 

 In March, Kaitlin‘s snowboard business really started going downhill.  She received notice that her 

account at BigBank was overdrawn by $7,000.  She discovered that in February, her accountant, Arnie, had 

written 15 checks to snowboard manufacturers, endorsed those manufacturers‘ names, even misspelling some, and 

deposited the checks in his personal account at York Bank.  Arnie never signed his own name to the checks.  York 

sent the checks to BigBank which paid them.  Kaitlin demanded that BigBank re-credit her account.  BigBank 

refused, but forwarded the checks to York and demanded restitution. 

 Kailtin‘s review of her finances also disclosed that the new janitor had used the signature stamp she had 

left on her desk to endorse two checks, also left on her desk, and absconded with the money. 

 Kaitlin‘s nephew‘s birthday was in April, and, as usual, Kaitlin was short on cash.  She removed from the 

cash drawer a check for $200 from a customer.  Kaitlin endorsed the check and gave it to Nephew for his birthday.  

Kaitlin did not know, but Nephew suspected, that earlier in the day Nephew‘s girlfriend, one of Kaitlin‘s cashiers, 

had cleverly altered the check from $20 to $200, pocketing the difference.  Nephew deposited the check and 

withdrew the $200.  Kaitlin agreed to repay the customer for the difference but wants someone to reimburse her. 

 Discuss the non-criminal rights and liabilities of the parties. 

 

 

WSB 3/01-02 

 

 November 18, 2000, was the most glorious day in Althea Johnson‘s life:  The 70-year-old Zillah, 

Washington, businesswoman won the lottery, turned over management of the family‘s marble-quarry business, Z-

Rocks, to her daughter Zoe, and left on a long ocean cruise with her young accountant Hans. 

 In early December 2000, Zoe was going through a stack of Z-Rocks‘ unopened mail and found October‘s 

bank statement from FirstBank.  She opened it, only to find Z-Rocks‘ bank account nearly depleted.  Her 

investigation revealed the following: 

 (A) Hans had forgotten to lock his desk when he left, and someone had stolen 10 pre-printed Z-Rocks 

checks, run them through the facsimile signature machine, and made them out to ―Jones‘ Headstones,‖ a fictitious 

firm.  ―Bill Jones,‖ a fictitious person, opened an account at BigBank in the name of the payee.  He then endorsed 

the checks in his personal capacity, deposited them, and withdrew the money.  ―Jones‖ is long gone, along with a 

lot of Z-Rock‘s money. 

 (B) Zoe discovered that an $800 check from Z-Rocks to Dan‘s Drills had been paid by First Bank for 

$1800.  Dan had altered the check and given it to his brother George for his birthday.  George knew Dan‘s Drills 

was owed only $800, but deposited the check and withdrew $1800 against uncollected funds anyway.  George‘s 

bank presented the check to FirstBank, which paid the $1800.  Z-Rocks wants its account credited with the $1000. 

 (C) Finally, Z-Rocks had received a check for $25,000 from Martha‘s Monuments.  Hans endorsed it 

―For Deposit Only, Z-Rocks‖ and mailed it to FirstBank.  Letter carrier Loretta stole the check, added her name 

below Z-Rocks‘ endorsement, and deposited it in her personal account at SecondBank, which transferred it to 

Martha‘s bank, where it was paid.  The $25,000 deposit never showed up in Z-Rocks‘ account, and Zoe needs the 

money to pay bills. 

 Discuss the non-criminal rights and liabilities of all parties. 

 

 

WSB 7/99-7 

 

 On June 15, 1999, Dan, a Seattle boat dealer, bought three boats from Bob, a boat manufacturer.  On July 

1, 1999, the boats were delivered to Dan C.O.D. by Bob‘s agent, Frank, a freight hauler.  As payment for the 
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boats, Dan gave to Frank a check dated July 1, 1999, made payable ―to the order of Bob‖ for $240,000 drawn on 

Dan‘s account at First Bank.  

 Frank wrote ―Pay to the order of Frank‖ and signed Bob‘s name on the back of Bob‘s check.  After 

signing his own name under Bob‘s on the back of Bob‘s check, Frank deposited it in Frank‘s account at Second 

Bank.  Frank then withdrew the funds from his account and fled the country.  Second Bank presented the check to 

First Bank which paid it and charged Dan‘s account.  

 On July 2, 1999, Dan purchased three boat trailers from Tom in Tacoma.  As payment, Dan issued a 

check made payable ―to the order of Tom‖ in the amount of $8,000.  The dollar amounts on the check were 

handwritten by Dan.  On July 3, 1999, Tom altered the check by adding a zero to the $8,000 so that it read $80,000 

and adding ―y‖ to ―eight thousand‖ so that it read ―eighty thousand.  Tom signed the back of his check and 

deposited it in his account at Third Bank.  Tom used the money to pay off a business loan.  Third Bank presented 

the check to First Bank which paid it and charged Dan‘s account $80,000. 

 On July 20, 1999, Dan received his bank statement and cancelled checks from First Bank and discovered 

the check altered by Tom.  As a result of a frantic call from Bob, Dan also checked the back of Bob‘s check and 

traced Frank‘s actions. 

 On July 22, 1999, Dan asks you to explain the rights, liabilities and defenses of Dan, Bob, Frank, Tom 

and the banks relating to the checks.  What do you tell him and why? 

 

 

WSB 3/99-12 

 

 August of 1998 was a very bad month for Alex Quimby.  In July, he had answered the doorbell at his 

Colfax, Washington, home to find the famous radio personality Revered Smith soliciting money.  Alex wrote a 

$1,000 check, payable to ―Reverend Smith.‖  Alex learned in early August that the Reverend had been in Russia 

all summer.  Realizing the check had gone to an impostor, Alex called his bank, BigBank, and told them to stop 

payment.  BigBank told him the check had already been signed by ―Revered Smith‖ and cashed.  

 Alex also got a letter from BigBank informing him that his checking account was overdrawn by nearly 

$5,000.  Upon investigation, Alex learned that a blank check had been stolen from his checkbook, which always 

sits on top of his office desk. The janitor had taken the blank check, wrote his name in as payee and crossed out the 

words ―to the order of.‖  The check then read ―Pay John Janitor.‖  The janitor signed it with Alex‘s signature 

stamp (kept with the checkbook), and cashed it in for $5,000.  The janitor is long gone.  BigBank told Alex it 

could do nothing for him.  

 To make matters worse, Alex‘s bank statement included a check he had written for Peter for $500 that 

had been paid by BigBank for $1,500.  Alex learned that Peter had added ―one thousand and ― to the check, raising 

it to $1,500.  Peter had negotiated the check to Helen, who knew Peter was only owed $500.  She deposited it with 

SecondBank.  SecondBank presented the check to BigBank, which paid the $1,500.   

 Discuss the rights and liabilities of Alex, BigBank, Peter, SecondBank, and Helen on the checks.  

 

 

WSB 7/98-18 

 

 Ray was Sam‘s employer in Olympia, Washington.  On June 25, 1998, Ray left on Sam‘s desk a $10,000 

check payable to Ray.  Sam stole the check and modified it to make himself the payee.  Sam then used the check 

on June 26 to purchase a used car from Warren.  Sam signed the back of the check, ―Pay to the order of 

Warren./s/Sam.‖  Warren in turn used the check on June 28 to purchase a commercial coffee roaster from 

Vancouver Coffee Company (VCC).  Warren signed the back of the check, ―Warren, without recourse.‖ 

 VCC then purchased a forklift from Terry on July 1 for $30,000.  VCC paid for the purchase by signing 

the back of the $10,000 check with a blank endorsement, and signing a $20,000 promissory note.  The note, dated 

July 1, 1998, was signed with authorization by Victor, who was VCC‘s president and sole shareholder.  The note 

provided: 

 VCC promises to pay to the order of Terry $20,000 plus interest at 10% per annum from 

date until paid.  This note is secured by collateral described in a security agreement dated 

July 1, 1998, between maker and payee of this note.  The note shall be payable from cash 

flow as business permits, but shall be paid in full no later than July 1, 1999. 

 

 VCC 

 /s/ Victor, Owner 

 

 Terry‘s lender, Utopia Bank, accepted the check and the promissory note as partial payment of Terry‘s 

line of credit with the bank.  Terry signed the promissory note on the back, ―Terry.‖ 



98 Course 5309 Copyright 2011.  The Primer Series programs have a quarter century success in training professionals. 

 After timely inspection of the forklift, VCC discovered a nonrepairable defect of which Terry had been 

aware.  VCC immediately stopped payment on the check to Terry and repudiated the forklift purchase and the 

note.  At the same time, Ray discovered the theft of the check and demanded its return, or the money, from VCC, 

Terry and Utopia Bank.  

 Discuss the civil claims and defenses of each party as to the check and the note only. 

 

 

WSB 2/97-13 

 

 On October 1, 1996 Mocha, Inc., a Washington corporation, borrowed $10,000 from Peter.  In exchange 

for the loan, a document entitled ―Loan Agreement‖ was signed by Mocha‘s president, Oliver, and delivered to 

Peter, which stated: 

  October 1, 1996     Seattle, Washington  

  Mocha, Inc. agrees to pay $10,000 to the order of Peter within 60 days, with interest.  

    Mocha, Inc.    s/s Oliver 

 On October 5, 1996, Peter signed the Loan Agreement, ―Peter,‖ and delivered the document to Harry in 

exchange for Harry‘s $9,500 check payable to Peter.  

 Peter immediately wrote down the account number for his home mortgage loan on the back of Harry‘s 

check and signed his name: ―Loan #1996-1, Peter.‖  Peter then placed the check in an envelope addressed to his 

mortgage bank.  Later that day, Tom removed Harry‘s check from Peter‘s mailbox, took the check to a Quick Cash 

check cashing business, and handed Harry‘s check to the cashier.  The cashier‘s manager reviewed Harry‘s check, 

had Tom write his driver‘s license number on the back of the check and then exchanged $9,000 for the check.  

 On October 10, Harry gave the ―Loan Agreement ― to his daughter, Donna, and new son-in-law, Don, as 

a wedding gift.  Harry signed the document: ―To Donna and Don, with love, this money is for a down payment of 

a house, Harry.‖ 

 On October 12, 1996, Harry placed a written stop payment order on the check at Peter‘s request.  The 

check was returned to Quick Cash by Harry‘s bank.   

 On December 1, 1996, Donna and Don demanded payment of $10,000, plus interest, from Mocha, Inc., 

which claimed insolvency and did not pay. 

 Notices of dishonor have been sent to all parties, and all the events described occurred at Seattle, 

Washington.  

 Discuss the transactions and all rights and liabilities of the parties.  

 

 

WSB 7/96-9 

 

 Gary owns a gift shop in Seattle, employing Bill as bookkeeper.  On July 1, 1996, Bill prepared the 

shop‘s payroll and rent checks in his handwriting.  Gary signed each check.  One payroll check dated July 1, 1996, 

was made payable ―to the order of Bill‖ for $4,000 drawn on Gary‘s account at First Bank.  The rent check dated 

July 1, 1996, was in the amount of $3,000 and made payable ―to the order of Lance Landlord.‖  The words ―July 

rent‖ were written in the lower left corner. 

 On July 2, 1996, Bill altered his check by adding a zero to $4,000 so that it read $40,000 and adding ―ty‖ 

to ―Four Thousand‖ so that it read ―Fourty Thousand.‖  Bill signed the back of his check and deposited it in his 

account at Second Bank.  Later, Bill withdrew all the money from his account and fled the state.  Second Bank 

presented the check to First Bank which paid and charged Gary‘s account $40,000. 

 Lance signed the back of his check but lost it on the way to his bank on July 10, 1996.  That afternoon he 

informed Gary of the loss.  Gary properly placed a stop-payment order on the check with First Bank.  Passerby 

Pete found the check and used it to pay for a car he purchased from Chuck, a Seattle used-car dealer.  Pete wrote, 

―Pay to the order of Chuck‖ on the back of the check and signed his name.  Although Chuck did not know Pete, he 

did not require Pete to identify himself or explain how he came into possession of the check.  Chuck deposited the 

check in his account at Third Bank.  Third Bank presented the check for payment to First Bank on July 15, 1996.  

First Bank refused to pay pursuant to a stop-payment order placed on Lance‘s check by Gary on July 10, 1996, 

after Lance called him. 

 On July 16, 1996, Gary received his bank statement and discovered the check altered by Bill. 

 On July 17, 1996, Gary asks you to explain the rights, liabilities, and defenses of Gary, Bill, Lance, Pete, 

Chuck, and the banks.  What do you tell him and why? 
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SECTION 2 
 

UCC  COMMERCIAL PAPER AND RELATED ARTICLES 

 

Multiple Choice Answers 
 

 

1. /A/ There is no indication the instrument is only 

payable at a future date and therefore, is 

payable on demand.  B is incorrect because 

negotiable notes contain a promise to pay 

while checks or drafts contain an order to 

pay.  C is incorrect because Smythe is the 

drawer.  D is incorrect because the drawee 

is primarily liable.   

 

2. /B/ Three party paper is normally a draft.  A is 

incorrect because all the NUTSS elements 

are present. C is incorrect because this is 

not a buyer‘s written promise to honor a 

draft in the future.  D is incorrect because 

checks are payable on demand and this 

instrument specifies a future payment date. 

 

3. /C/ A trade acceptance.  A is incorrect because 

the document appears to meet all the 

NUTSS elements and there is no rule that 

the same party cannot be both the payee 

and the drawer.  B is not the best answer 

because this disregards the acceptance 

language of the document. D is not the best 

answer because the instrument is not issued 

in bearer or registered form. 

 

4. /C/ The element of negotiability words  

―order‖  is missing and therefore the 

instrument is non-negotiable.  A is incorrect 

because the instrument is not negotiable.  B 

is incorrect because Rapid still obtains all 

rights of his transferor.  D is incorrect 

because the instrument is transferable if 

Green indorses. 

 

5. /B/ Such an express condition precedent 

renders the instrument non-negotiable.  A, 

C, and D are incorrect because such 

statements do not make the instrument 

conditional. 

 

6. /D/ The time certain element is missing because 

the date of the final estate distribution is 

uncertain as to time of occurrence.  A is 

incorrect because the instrument is not 

negotiable.  B is incorrect because the lack 

of a date is not the reason for the 

instrument‘s non-negotiability.  C is 

incorrect because a statement of the source 

of the agreement does not render the 

instrument conditional.   

 

7. /B/ A certificate of deposit is a bank‘s written 

acknowledgement of receipt of money and 

a promise to repay same in the future.  A is 

not the best answer because the additional 

language does not appear to violate a 

NUTSS element.  C is incorrect because a 

banker‘s draft is a check drawn by one bank 

on funds on deposit in another bank.  D is 

incorrect because a banker‘s acceptance is a 

buyer‘s written promise. 

 

8. /C/ Not even the payee can have the option to 

receive non-money in cancellation of the 

instrument.  A is incorrect because the 

instrument is not issued in bearer or 

registered form.  B is incorrect because the 

note is non-negotiable.  D is incorrect 

because Smalley can transfer the instrument 

by delivery and indorsement.  

 

9. /C/ Not even the holder can have the option to 

receive non-money in cancellation of the 

instrument.  A is incorrect because pesos 

are the official currency of Mexico.  B is 

incorrect because an acceleration resulting 

from a default does not violate the time 

certain requirement.  D is incorrect because 

UCC 3.106 specifies payment limited to the 

entire assets of a partnership does not make 

the instrument conditional. 

 

10. /B/ All the NUTSS elements are satisfied.  A is 

incorrect because the instrument is 

negotiable.  C is incorrect because the 

document is not a promise to honor a draft 

in the future.  D is incorrect because the 

instrument does not represent ownership of 

goods.   

 

11. /C/ All the NUTSS elements are satisfied.  A is 

incorrect because UCC 3.106 specifies that 

a statement of the security given does not 

render the note unconditional.  B is 

incorrect because permitting prepayment 

and requiring the maker to pay attorney 

fees and collection costs does not negate 

negotiability.  D is incorrect because the 

instrument is not issued in bearer or 

registered form. 

 

12. /B/ The only correct statement.  A is incorrect 

because a draft and a note are treated 

differently.  C is incorrect because even if 

the contingency occurs before the due date, 
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the instrument remains non-negotiable.  D 

is incorrect because an antedated instrument 

would not be negotiable prior to the stated 

date. 

 

13. /D/ The Bank can sue on the note or liquidate 

the collateral  see Article 9 section.  A, B, 

and C are incorrect because there is no such 

condition given in the facts.   

 

14. /B/ A holder qualifies as an HDC in the amount 

of value given before receiving notice of 

fraud in the inducement.  Industrial will 

qualify as an assignee for the additional 

$2,000.  A is incorrect because a 25% 

discount is generally not large enough to 

constitute prima facie evidence of notice of 

the defense.  C and D are incorrect because 

$1,000 is the correct amount.  

  

15. /C/ The maker remains liable for the original 

amount.  A is incorrect because Dodger has 

no defenses against anyone.  B is incorrect 

because a stop order is good against any 

party presenting the instrument for 

payment.  D is incorrect because the 

customer's stop order is effective despite 

any alteration of the instrument. 

 

16. /A/ Only the payee could have all the FINN 

elements.  B is incorrect because a 

reacquirer who was not originally a holder 

in due course would lack one of the FINN 

elements.  C is incorrect because the ―for 

value‖ element is missing.  D is incorrect 

because the ―shelter rule‖ does not create a 

personal HDC; only that the rights of an 

HDC may be assigned to a holder. 

 

17. /D/ Any holder can fill in the date if the maker 

has left it blank.  Do not confuse the ―time 

certain‖ requirement in NUTSS with the 

date the instrument was executed.  A is 

incorrect because Globe may still be able to 

qualify as a holder in due course.  B is not 

the best answer since the facts do not 

disclose Dixie‘s intentions.  C is incorrect 

because failure of consideration is a 

personal defense that is no good against a 

holder in due course. 

 

18. /A/ A good statement of the real defense of 

material alteration. B is incorrect because 

the bank is under no responsibility to pay 

out funds in excess of those on deposit.  C 

is incorrect because material alteration is a 

real defense.  D is incorrect because Wilbur 

remains liable for the original tenor ($80). 

 

19. /A/ As between the holder in due course Good 

Luck and the employer Dilworth the 

defense is not good because unauthorized 

completion is a personal defense.  B is 

incorrect because Excelsior did not issue a 

stop payment order to the bank.  C is not 

the best answer because the makers 

negligence contributed to the theft.  D is not 

the best answer because negligence can be 

imputed through the doctrine of res ipsa 

loquitur. 

 

20. /D/ A capacity defense is a real defense and 

good against a HDC.  A is incorrect 

because failure of consideration is a 

personal defense.  B is incorrect because 

unauthorized completion is a personal 

defense.  C is incorrect because a condition 

precedent unfulfilled is a personal defense. 

 

21. /C/ Ownership claims are personal defenses 

that are no good against a HDC.  A is 

incorrect because bankruptcy of the maker 

is a real defense.  B is incorrect because 

infancy is a real defense.  D is incorrect 

because forgery is a real defense. 

 

22. /C/ Calhoun is not a holder in due course 

because he didn‘t take the instrument from 

Travis by negotiation.  Negotiation of order 

paper requires indorsement.  Nonetheless, 

the shelter rule allows him all the rights of 

the holder in due course, Travis.  An 

assignee without indorsement can demand 

an unqualified indorsement.  A is incorrect 

because an antecedent debt qualifies as the 

―for value‖ requirement.  B is incorrect 

because Calhoun is not personally a holder 

in due course.  D is incorrect because 

Travis‘ signature was required for future 

negotiation. 

 

23. /A/ A subsequent holder in due course of bearer 

paper would prevail over both the maker 

and an indorser up the chain.  The UCC 

rule is in contrast to the common law rule 

that a thief cannot transfer valid title.  B is 

incorrect because Marker‘s blank or 

unqualified indorsement converted order 

paper to bearer paper.  C is incorrect 

because Article 3 of the UCC controls.  D is 

incorrect because bearer paper can become 

order paper and vice versa. 

 

24. /B/ An assignee receiving an instrument 

without indorsement can demand an 

unqualified indorsement.  A is incorrect 

because Farley lacks the negotiation 

element of FINN.  C is incorrect because an 

assignee does not obtain better rights than 

the assignor.  D is incorrect because the 

UCC does not provide for any grace period 

or retroactive treatment concerning the 
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HDC status. 

 

25. /C/ Secondary liability rests with the indorsers 

and Haskin‘s indorsement is on the top ring 

of the ladder.  Haskin is liable to everyone 

below her.  A is incorrect because 

insolvency may mean bankruptcy which 

constitutes a real defense.  B is incorrect 

because the bankruptcy trustee would assert 

ownership to the bank accounts and no right 

of setoff would be allowed.  D is incorrect 

because Haskin and Carlson became mere 

unsecured creditors.   

 

26. /D/ Edward‘s unqualified indorsement 

converted the instrument to bearer paper so 

that only delivery by Olsen was necessary.  

Olsen‘s signature was thus unnecessary.  A 

is incorrect because Edward‘s signature was 

necessary to negotiate the order paper.  B 

and C are incorrect because even a qualified 

indorser has warranty liability to all 

subsequent holders under UCC 3.417. 

 

27. /D/ An accommodation indorser is liable to all 

subsequent indorsers.  A is incorrect 

because the instrument satisfies all the 

required elements of NUTSS.  B is 

incorrect because this is not a partnership or 

equal maker undertaking. C is incorrect 

because Micro can proceed against both the 

maker and the accommodation indorser but 

is limited to one recovery. 

 

28. /C/ Fraud in the inducement is a personal 

defense that is no good against a HDC.  A 

is incorrect because the HDC‘s recourse is 

against the maker, not her agent, Union 

National.  The bank‘s duty is to its client.  B 

is incorrect because the HDC‘s bank is not 

one of the parties to the dispute.  D is 

incorrect because the HDC collects to the 

full extent they gave value.  

 

29. /B/ The UCC allows a HDC to prevail even if 

the bearer instrument was previously stolen.  

A is incorrect because the common law 

treatment (the thief cannot transfer valid 

title) does not apply to Article 3 

instruments.  C is incorrect because a 

special indorsement converts bearer paper 

to order paper.  D is incorrect because 

Roth‘s blank indorsement converted order 

paper to bearer paper so no indorsement by 

Weber was necessary. 

 

30. /C/ Because there was a bona fide dispute, the 

debt was unliquidated. Jones gave up a 

legal right to sue for inadequate services.  

This detriment to the promisee is sufficient 

consideration to support Smith‘s implied 

promise to accept the tendered sum in full 

accord and satisfaction of the balance of the 

debt.  A and B are incorrect because the 

debt is unliquidated.  D is incorrect because 

crossing out ―payment in full‖ does not 

affect the accord and satisfaction.   

 

31. /D/ Article 3 excludes investment securities 

from its jurisdiction so that Article 8 has 

sole authority.  A is incorrect because a 

promissory note that meets the NUTSS 

elements could be commercial paper.  B is 

incorrect because a draft is three party 

paper that can also be commercial paper.  C 

is incorrect because a negotiable certificate 

of deposit is covered under Article 3. 

 

32. /A/ 10 days after an event which is uncertain of 

occurring is not payable at a definite time.  

B  is incorrect because the security 

provision does not make it non-negotiable.  

C  is incorrect because the note is non-

negotiable.  D  is incorrect because the 

instrument is a note, not a sight draft. 

 

33. /C/ The best answer because the stop payment 

order would be effective against the whole 

world.  A is incorrect because a thief cannot 

transfer rights he does not have.  B is 

incorrect because such an individual would 

not take through a proper negotiation 

process.  D is incorrect because forgery is a 

real defense. 

 

34. /C/ The UCC will strike a restrictive 

indorsement that purports to preclude 

further transfer of the instrument.  A is 

incorrect because a restrictive indorsement 

may impose reasonable conditions.  B is 

incorrect because the holder in due course 

status depends on the FINNS elements and 

a mere restrictive indorsement would not 

change the rule.  D is incorrect because the 

indorsers remain secondarily liable 

regardless of their indorsement type. 

 

35. /B/ B is the only untrue statement because a 

―without recourse‖ indorser only warrants 

that he knows of no defense good against 

him.  Warranty liability for a check may not 

be disclaimed.  A, C and D are true 

statements. 

 

36. /A/ An indorser who signs ―payment 

guaranteed‖ becomes primarily liable with 

the maker and a proper holder in due course 

could make a direct demand for payment.  

B is incorrect because the maker‘s 

bankruptcy is not a prerequisite to a 

―payment guaranteed‖ indorsement.  C is 

incorrect because this is the condition 
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precedent necessary for a ―collection 

guaranteed‖ indorser.  D is incorrect 

because Smith‘s liability goes beyond those 

imposed by the UCC warranty section. 

 

37. /B/ These condition precedents must be 

satisfied before proper secondary liability 

would attach to Harris.  A is incorrect 

because the bankruptcy of the drawer is not 

a condition precedent to an accommodation 

indorser‘s liability.  C is not the best answer 

because Harris has a right of 

indemnification or reimbursement from his 

New York friend.  D is incorrect because an 

accommodation indorser has no implied 

warranty liability of any type. 

 

38. /D/ The best answer and a good statement of 

the liability of a ―collection guaranteed‖ 

indorser.  A and B are incorrect because 

Lamb becomes liable in contract only after 

a judgment is returned unsatisfied against 

Gold.  C is incorrect because the maker is 

primarily liable. 

 

39. /B/ Unauthorized completion is a personal 

defense, and a forged signature is a real 

defense.  Normally good against a holder in 

due course, the maker‘s negligence will 

recharacterize this defense from real to 

personal status and therefore allow a holder 

in due course to collect.  A is incorrect 

because Morris will collect on the 

instrument.  C is incorrect because Brown 

may not avoid liability for their own 

negligence in pre-signing checks.  D is not 

the best answer because the common law 

rule is theft constitutes conversion which 

prevents any assignee thereafter from 

receiving valid title. 

 

40. /B/ The original instrument was order paper 

because it specified a named payee (Wolf).  

Wolf's unqualified (or blank) indorsement 

does not specify a particular new indorser; 

therefore the instrument became bearer 

paper.  Thorn‘s indorsement was special 

because he specified the next transferee, 

Vernon, and this converted bearer paper to 

order paper again.  Vernon‘s indorsement 

specifying Yule‘s indorsement in blank 

reconverted the paper to a bearer 

instrument. 

 

41. /A/ Both these statements are true.  The maker 

(Faye Smith), in effect, guarantees payment 

will be made upon presentment of the 

instrument.  There is no restriction on 

further negotiation imposed by the maker.  

Generally the UCC voids restriction on 

subsequent negotiation. 

 

42. /A/ A is the best answer because the bank‘s 

negligence will not be a proper defense 

against third parties.  B, C, and D are 

incorrect because these are proper reasons 

for refusing to pay a presenting party. 

 

43. /C/ An oral stop payment is good for 14 days.  

A is incorrect because the drawee bank has 

no responsibility to third parties.  B is 

incorrect because an oral stop payment is 

effective.  D is incorrect because if Glenn is 

a holder in due course he may be able to 

prevail against the maker.   

 

44. /C/ Upon certification, a bank becomes 

primarily liable and the drawer and former 

indorsers are discharged.  A is not the best 

answer because primary liability is with the 

party who should pay in the ordinary 

course.  B is incorrect because certification 

is not mandatory on banks.  D is incorrect 

because certification and dishonor are not 

equivalent.   

 

45. /C/ Certification at the request of a presenting 

party will release the drawer.  A is incorrect 

because failing to certify a check and 

dishonoring a check are not always related.  

B is incorrect because refusal to certify is 

not dishonor.  D is incorrect because any 

party may attempt to obtain certification. 

 

46. /C/ The bank has three business days to 

formally dishonor a credit.  A is incorrect 

because usually there are conditions 

associated with the credit that the 

beneficiary must comply with prior to 

drawing on the credit.  B is incorrect 

because a bank is required to examine the 

credit to determine if it is irregular on its 

face.  D is incorrect because UCC 5.116 

states the right to draw under a credit can be 

transferred or assigned only when the credit 

is expressly designated as transferable or 

assignable. 

 

47. /B/ Payton has legal title to the document.  A 

forged indorsement means subsequent 

holders are mere assignees with no greater 

rights than their assignor, the thief.  A is 

incorrect because Slate has no rights to the 

document.  C is incorrect because Boyd 

sold its interest to Payton.  D is incorrect 

because unless Payton was negligent, 

Payton has no responsibility to Slate. 

 

48. /B/ A true statement. A is incorrect because 

Article 3 of the UCC excludes Article 7 

bills of lading from the commercial paper 

category.  C is incorrect because a good 
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faith purchaser of the bill of lading could 

take clear of the defense.  D is incorrect 

because the bill holder has the ownership 

rights. 

 

49. /D/ ―Due negotiation‖ is not affected by the fact 

that the transferee did not take by 

indorsement if the instrument was bearer 

paper.  A is incorrect because due 

negotiation must be in the ordinary course 

of business.  B is incorrect because UCC 

7.501 specifies ―due negotiation‖ must be 

by purchase (and thus not in payment for a 

money obligation).  C is not the best answer 

because UCC 7.104 specifies such 

documents are negotiable only if by its 

terms the goods are to be delivered to 

bearer or to the order of a named person. 

 

50. /C/ If the warehousemen fails to exercise 

reasonable care, he may be liable to the 

owner of the warehouse receipt.  If Jones 

has properly assigned his interest, the 

assignee would also have this right.  A is 

not the best answer because Jones would 

have to indorse the warehouse receipt; mere 

delivery would not be adequate.  B is 

incorrect because risk of loss passes to the 

assignee upon receipt of a properly indorsed 

receipt.  D is not the best answer because 

the UCC states that due negotiation only 

applies if the holder purchased the 

document in the regular course of business. 

 

51. /D/ Because the workhouse receipts were 

delivered to a named person  Baxter  a 

proper indorsement is necessary.  Kent 

cannot validly negotiate the warehouse 

receipt by mere delivery and therefore 

United does not take free and clear.  A is 

incorrect because Kent‘s indorsement was a 

forgery and therefore of no effect.  B is 

incorrect because Kent could not pass title; 

the status of the purchaser is irrelevant.  C 

is incorrect because there is no negotiations 

notification requirement. 

 

52. /D/ The UCC broadly defines investment 

securities in Article 8.  A is incorrect 

because an investment security can be in 

bearer form.  B and C are incorrect because 

the UCC provisions contain neither of these 

requirements. 

 

53. /D/ UCC 8.303 specifies a ―bona fide‖ 

purchaser takes the security free of any 

encumbrances or claims except theft or 

forged instrument.  Loss is not a real 

defense.  A is incorrect because Waldorf 

does not take the security subject to 

Hargrove‘s claims.  B is incorrect because a 

stock certificate is not an Article 3 

negotiable instrument.  C is incorrect 

because Apex is not liable for transferring 

the stock certificate. 

 

54. /A/ Because they are issued in registered form 

they are investment securities.  Dwight 

appears to be a bona fide purchaser who 

would take the security free of any adverse 

claims.  B is incorrect because registration 

is not a prerequisite to negotiability.  C is 

incorrect because the instrument is an 

investment security, not commercial paper.  

D is incorrect because the words ―to the 

order of‖ or ―bearer‖ are not necessarily 

required for negotiability. 

 

55. /A/ The procedure necessary to negotiate a 

document of title depends upon whether the 

instrument specifies a named consignee or 

is a bearer document.  If an order 

document, delivery and proper indorsement 

is necessary.  If a bearer document, only 

delivery is required.  B is incorrect because 

a bailee is the person receiving the goods 

for storage or transport while the consignee 

is the ultimate customer to receive delivery.  

C is incorrect because the document of title 

rules apply to both goods to be stored and 

goods to be shipped.  D is incorrect because 

the document of title rules apply to both a 

bill of lading and a warehouse receipt. 

 

56. /C/ Ajax is the named consignee.  Therefore the 

goods must be delivered to Ajax or to a 

person presenting the bill of lading properly 

indorsed by Ajax.  A is incorrect because 

the carrier‘s lien for transportation and 

storage charges is effective against even the 

consignor.  B is incorrect because the 

carrier may limit its liability.  D is incorrect 

because the facts do not say the bill is 

nonnegotiable. 

 

57. /D/ The carrier must deliver the goods to the 

consignee if one is specified in a 

nonnegotiable bill of lading.  A is incorrect 

because if the bill of lading is 

nonnegotiable the goods can only be 

delivered to the consignee. 

 

58. /B/ The seller or transferor of a negotiable 

warehouse receipt does not warrant the 

warehouseman will honor the instrument.  

All the other three implied warranties are 

normally made by a transferor. 
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SECTION 2 

 

UCC  COMMERCIAL PAPER AND RELATED ARTICLES 

 

Answers 
 

These sample answers selected by the Bar Association are actual answers written by successful bar applicants.  

They are not intended to be ―model‖ or ―perfect‖ answers and may contain errors of grammar or law. 

 

WSB 7/02-18 

 

These transactions are governed by Articles 3 and 4 of the UCC as adopted in WA.  Article 3 applies to 

negotiable instruments and Article 4 deals with bank transactions and the bank-customer relationship. 

 Under Article 3, when a negotiable instrument is negotiated to a holder in due course, the holder in due 

course takes the instrument free of personal defenses and subject to only real defenses.  The real defenses are 

forgery, fraud in the factum, duress, discharge in insolvency, suretyship with notice, and statute of limitations. 

 Was Kaitlin‘s check to ―Monroe‖ a negotiable instrument?  A negotiable instrument is a i) written, ii) 

unconditional, iii) promise or order, iv) signed by drawer or maker, v) to pay a fixed amount of vi) money, vii) on 

demand or at a specified time, viii) with no other unauthorized promises or conditions, and ix) for note, made 

payable to order or to bearer.  The check to Monroe and all the checks in the problem appear to be negotiable 

instruments. 

 Was K‘s stop payment order valid?  A stop payment order is valid for 14 days if oral and 6 months if 

written if a) it identifies the check sufficiently, and b) gives the bank a reasonable opportunity to act.  Thus K‘s 

oral stop payment order was valid, but was not in force in early March (more than 14 days) when the check was 

paid unless it was renewed. 

 Was the $15,000 check properly payable?  A bank has a duty to its customer to pay properly payable 

checks and not pay checks that are not properly payable.  A check authorized and signed by the drawer is properly 

payable absent a stop payment order, death, staleness, or some other exception.  A drawer bears the burden if a 

check is properly delivered to an imposter.  K‘s check was properly payable and she is responsible for her 

negligence. 

 Is K liable for the checks deposited by Arnie?  A check not authorized by the drawer is not properly 

payable and a drawer will not be liable unless his/her negligent conduct contributed to the loss.  Here K will not be 

liable if A wasn‘t authorized to finalize signatures on checks. 

 Can BigBank recover from York?  A presenter makes three presentment warranties, as do all prior 

transferors.  They are i) good title, ii) no material alterations, and iii) no notice that drawer‘s signature is 

unauthorized.  Because the accountant deposited significant sums in his personal account, York may have been on 

notice that the drawer‘s signature was unauthorized. 

 Can K recover from York?  A holder in due course takes free of personal defenses and subject to only 

real defenses.  A holder in due course is one who a) gives value, b) in good faith, and c) without knowledge or 

notice of any defenses or problems with the instrument.
9
  York probably was not a holder in due course because 

the misspelled indorsements and large amounts to A‘s account should have given notice of problems.
10

 

 Were the janitor checks properly paid?  A drawer cannot avoid liability arising out of checks fraudulently 

written due to her own negligence.  Because K left the signature stamp out, she probably can‘t recover from the 

bank for the janitor‘s misconduct. 

 Was K a holder in due course as to the $200 check?  (see rule above.)  K was a holder in due course of 

the check.  Under the shelter rule, a transferee receiving a gift assumes the status of the transferor unless they were 

party to the fraudulent conduct.  Here N was not a party to the conduct, so he would be considered to have holder 

in due course rights as a result of the gift from K. 

 Who is liable to K for the $180 difference?  A transferor of a negotiable instrument makes five 

warranties:  i) good title, ii) genuine signatures, iii) no material alteration, iv) no notice of defenses, and v) no 

knowledge of insolvency.  Because there was a material alteration when K endorsed and transferred the check to 

N, she breached her transfer warranty and is liable for the $180.  It would be difficult for her to recover from 

anyone other than the employee who stole the cash. 

 Is Arnie liable for the 15 checks deposited to York?  Good title requires proper indorsement and delivery 

for order paper and possession if the instrument is bearer paper.  Although Arnie never signed his own name, the 

order paper was not properly endorsed and therefore Arnie breached the good title and no defenses warranties 

when he transferred them to York. 

                                                           
9 The instrument must also be properly negotiated to the HDC. 
10 She is overdrawn $7,000 so the total of the 15 checks is somewhere above that but could still be around an average of $500 

to $600 per check which is not large.  The bank has no clue as to how to spell these manufacturers‘ names. 
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 Conversion  Both A and the janitor will be liable for conversion for their actions. 

 

 

WSB 3/01-12 

 

This question is governed by UCC Articles 3 and 4 regarding commercial paper. 

Definitions:  A negotiable instrument is a writing, signed, containing an unconditional promise or order to pay a 

set amount of money to payee at a set or readily discernible time, without unauthorized conditions.  A check need 

not be written to bearer or to order.  Negotiation occurs when a negotiable instrument is transferred for value.  A 

Holder is one who has possession of the negotiable instrument, and good title to it.  A holder in due course (HDC) 

is a holder who takes for value, in good faith, without knowledge of defenses or problems in payment.  When a 

negotiable instrument is negotiated to an HDC, the HDC takes subject to real defenses and free of personal 

defenses.  Real defenses include fraud, forgery, alteration, illegality, incapacity, duress, discharge, surety, and 

statute of limitations.  A drawee bank must pay all checks that are properly payable and may not pay those that are 

not.  Transfer warranties  are1) good title; 2) genuine signatures; 3) no material alteration; 4) no defenses to 

payment; 5) no discharge of the obligation.  Presentment warranties are 1) good title; 2) genuine signatures; and 3) 

no material alterations.  Conversion is the intentional interference with another‘s personal property, including 

taking it.  (A) Jones Checks.  Checks are generally negotiable instruments.  By stealing the checks, ―Bill Jones‖ 

(BJ) is liable to Z-Rocks for conversion.  When he cashed the checks, he breached transfer warranties to Big Bank, 

because he knew that there were defenses to payment and that he did not have good title to the checks.  His 

indorsement, and the fact that he obtained value for the checks, give rise to contract liability on the checks.  The 

liability and warranty benefits run to all subsequent transferees, because of the indorsement and consideration, so 

Big Bank, First Bank, and Z-Rocks can all sue BJ, if they can find him.  Z-Rocks can argue that the checks were 

not properly payable by Big Bank because the account was in Jones‘ Headstones‘ name, but BJ indorsed the 

checks in his personal capacity, not as agent of JH.  Thus, they were not properly payable and Big Bank erred, 

giving rise to liability to First Bank and Z-Rocks.  The fictitious payee and indorsement do not render the checks 

improperly payable.  When Big Bank presented the checks to First Bank for payment, Big Bank violated 

presentment warranties because Big Bank knew there was a problem with the genuineness of the indorser‘s 

signature/capacity, so Big Bank will be liable to First Bank for this breach.  As far as First Bank knew, the checks 

were probably properly payable, except for the indorsement problem.  Again a fictitious payee is not First Bank‘s 

risk to bear.  Z-Rocks will claim that the checks were not properly payable.  In its defense, First Bank (FB) will 

cite drawer negligence in leaving the preprinted checks accessible.  Further, Z-Rocks did not check their bank 

statement very quickly, to alert FB to the problem.  A business has 60 days to review its bank statements for 

errors.  Zoe may just squeak in under the wire here.  Big Bank may not be an HDC, because BJ did not have good 

title to pass on.  Even if it is, illegality will be a real defense to the HDC. 

(B) Dan‘s Drills Check.  Dan and George will be liable for conversion to Z.  Neither D nor G is an HDC, since 

both took knowing that the check had been altered.  Even if they were, alteration is a real defense.  D and G 

violated transfer warranties since they knew that the check had been altered.  G‘s bank did not properly pay if the 

alteration was noticeable, did if not.  The check was in violation of presentment warranties by G since he knew it 

had been altered.  G‘s bank violated presentment warranties to FB if it noticed the alternation.  Z-Rocks must pay 

only the unaltered amount of the check.  FB can sue other bank, G, and D to collect the rest.  G is a donee, so 

cannot be an HDC, although he could shelter with D if D were one, which he isn‘t. 

(C)$25,000 Check.  L converted the check.  Second Bank did not properly pay, since Hans‘s indorsement was 

restrictive, for deposit only into Z-Rocks account.  M‘s Bank also should not have paid the check for the same 

reason.  Both are liable to Z-Rocks.  Breaches of transfer warranties by L and Second Bank, since L knew the 

check was stolen, and Second Bank should have observed the restrictive indorsement.  Presentment warranties 

breached as well, for the same reason.  None of the parties are HDCs because no good title to pass on.  L‘s 

indorsement, and exchange of the check for consideration, mean that she has contract liability to Second and First 

Banks, and to Z-Rocks.  Possible defense of drawer negligence for mailing the check instead of walking it in, but 

restrictive indorsement may negate. 

Zoe is just under the time limit for 60 days to notify the First Bank of problems with her statement. 

 

 

WSB 7/99-7 

 

Gov law - UCC art. 3 governs negotiable instruments, UCC Art. 4 governs bank/customer relations.  Gen rule - 

when a negotiable instrument is negotiated to a holder in due course, the HDC takes the instrument free of all 

personal defenses, subject only to real defenses. 

Negotiable Instrument requires a written promise (1) payable to bearer or order signed by the maker or drawer (2) 

that is unconditional (3) on demand or at a definite time (4) to pay a fixed amount of money.  Here, appears to be a 
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valid negotiable instrument - payable on demand, whenever presented to drawee bank.  Note that checks need only 

say ―pay to‖ etc. - not strict adherence to the ―payable to the order of‖ language - here valid. 

Negotiated Check - to be properly negotiated, a check must be properly indorsed if order paper and delivered to 

holder.  If bearer paper, only need delivery.  Last indorsement controls.  Here not a proper negotiation because 

must be indorsed by Bob; however, if Frank signed as Bob‘s agent (fully disclosed) may be valid; also must sign 

Bob‘s name in agent‘s capacity first, then ―pay to the order of Frank‖ language maintain ―order paper‖ status of 

check.  Here, Frank‘s later signature on back converted into bearer paper. 

HDC - a holder in due course is a holder (good title, possession) who takes instrument in due course (for value not 

executory contract) without notice of defects or problems.  An HDC takes instrument subject only to real defenses 

(fraud in factum, forgery, material alteration, incapacity, illegality, duress (physical), statute of limitations).  

Further, a subsequent transferee can take shelter in her transferor‘s status (holder, HDC) - step into shoes of and 

assert same defenses.
11

 

4 theories of liability - a holder can sue under (1) contract liability - primary for drawer/maker and secondary for 

indorsers (signature liability); (2) breach of transfer warranty or presentment warranty; (3) conversion of 

instrument; and (4) the underlying obligation. 

(1) signature liability - for holder to recover against an indorser, he must first present the check to the drawee 

(timely presentment, 30 days) bank, the bank must dishonor the check (not pay it), and notice of dishonor must be 

given to the indorser.  Best for an indorser  to protect self by limiting liability - ―without recourse.‖ 

Transfer warranties - transferor warrants to transferee (gives value) that (1) good title, (2) no material alterations, 

(3) no insolvency,
12

 (4) genuine signature, (5) no defenses.  If transferor indorses check, the warranty runs to all 

subsequent transferees who give value, if no indorsement only to immediate transferee. 

Presentment warranties - presenter of check warrants to bank that he is entitled to enforce check - (1) good title, 

(2) genuine signature, (3) no material alterations.  Drawee bank can seek recovery from immediate presenter and 

all prior transferees. 

Underlying obligation is suspended upon issuance of check and holder may sue when dishonored or paid releases 

suspension. 

Conversion - tort remedy for unlawful unauthorized possession of another‘s property intentionally. 

Drawee bank remedies - a check must be ―properly payable‖ which means the bank can‘t wrongfully honor (pay 

ck. when shouldn‘t) or wrongfully dishonor (not pay ck. when should).  If ck. not properly payable (look at 

bank/customer contractual agreement), the bank must recredit customer account.  First must seek recovery from 

Second Bank for breach of presentment warranty. 

Dan‘s remedies for Tom‘s alteration - see above rules for properly payable.  The Bank that accepted the ck for 

$80,000 must recredit Dan‘s account for $72,000 (properly payable for original amount) because not properly 

payable.  However, Bank may claim that Dan contributed to the alteration by not properly filling out the check 

(negligence).  Fault may lie 100% with Dan - need to look at face of check and see if bank should‘ve been on 

notice that materially altered.  If First Bank left holding the bag, it may seek recovery for breach of presentment 

warranty against Third Bank or Tom (good luck!).  Note that customer (non-commercial) has duty to discover 

irregularities through bank statements and inform bank within 1 year. 

Bob/Frank - First Bank here may recover from Second Bank, or Frank (good luck), or Bob for breach of 

presentment warranty.  Bob, as principal for his agent Frank, is liable because Bob‘s status disclosed (even if not 

disclosed, liable).  Apparent authority will bind him because reason for third party to believe Frank, as agent, had 

authority to sign - however, Second Bank should‘ve questioned Frank putting the $ into his personal account.  

Bob, if liable to Second Bank, may try to recover from Dan under underlying obligation, but probably won‘t be 

successful because F was his agent.  B can attempt to sue F in action for conversion. 

 

 

WSB 3/99-12 

 

General Governing law - These questions are covered by Articles 3 and 4 of the UCC because they involve checks 

which are presumptive negotiable instruments. 

Negotiable Instruments - A negotiable instrument is a writing, payable to order (specific payee) or bearer, 

evidencing an unconditional promise to pay a sum certain amount of money on demand or at a certain time signed 

by the maker Under the UCC, checks (as are present in these questions) are presumptively negotiable instruments. 

Holders - Negotiable instruments (NI) can be transferred or negotiated by certain acts.  Basically an NI is 

negotiated when the transferee has good title and possession through delivery.  Upon negotiation, a transferee who 

received good title and possession is a ―holder.‖ 

Reverend Smith - Rule - Under Article 4 of the UCC, a drawee bank (BigBank) owes a contractual duty to a 

drawer (i.e., the writer of a check or bank customer, here, it is Alex) that the bank will not pay any amounts under 

                                                           
11 An HDC does not assert defenses.  The maker asserts defenses to avoid paying the HDC. 
12 Actually the warranty is ―no knowledge of insolvency.‖ 
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a check that the customer does not authorize.  This is the ―Properly Payable Rule.‖  If a bank pays on a customer‘s 

check that it is not authorized to do so by the customer (e.g., checks that are forged or checks that stop orders have 

been placed on), the bank has ―wrongfully honored.‖  If, by contrast, the bank refused to pay on an authorized 

check, the bank has ―wrongfully dishonored.‖
13

 

HDC - The general rule is a holder may become a holder in due course (HDC) if the holder (as defined above) 

pays value for a NI in good faith, and has no notice of deficiencies or defenses concerning the NI.  Generally, an 

HDC takes free from all personal defenses, but subject to all real defenses. 

Smith Check - By writing a check to ―Reverend Smith,‖ the fake Reverend Smith became a holder of the check.  

This imposter may then cash the check as ―Reverend Smith‖ or negotiate it to someone else.  The imposter 

presented the check to BigBank and Big Bank paid the amount. 

Hold - Generally, oral stop orders on checks are valid for 14 days.  If a bank pays the amount of the check during 

this time, it is a wrongful honor.  Here, BigBank has already paid on the check before the stop order was ordered.  

Thus this was not a wrongful honor. 

Wrongful honor - By paying the check to an imposter, BigBank committed a wrongful honor because it was not 

authorized by Alex to pay an amount to someone who isn‘t Reverend Smith.  Generally, the bank in this situation 

would have to reimburse Alex‘s account for the amount of the check.  However, in this case, the bank has a 

defense in that Alex was negligent when he wrote the check to an imposter.  Alex had a duty to determine who he 

is writing a check to and thus the bank should not be held responsible for Alex‘s error.  Alex must attempt to get 

the money back from the imposter.  Alex may argue that under the ―customer last chance‖ doctrine BigBank 

should lose if it paid the amount in bad faith, but the facts don‘t support this claim. 

Blank Check - This question also deals with an application of the properly payable rule.  By paying the amount to 

Janitor, BigBank committed a wrongful honor since the check was stolen and Alex did not authorize the payment.  

Usually, if the customer notified a bank that a check was stolen within 1 year after receiving the check back, the 

bank is responsible.
14

  However, BigBank would argue that Alex‘s negligence in keeping the signature stamp with 

the blank checks contributed to the cause and BigBank should be allowed an offset for comparative negligence.  

This is a fact issue.  

Missing language - Alex will claim that the bank is responsible because the check was no longer a NI because 

Janitor crossed out ―to the order of‖ language, a prerequisite for a NI.  However, this argument will fail under WA 

law because ―order‖ language in no longer required on checks.  If held responsible, Alex will have to go after the 

janitor and the bank will not reimburse the $5,000.  Also, Alex will argue that the bank wrongfully honored by 

paying a check when it knew Alex had insufficient funds.  This will fail since, under Art. 4, a bank has the option 

to pay or not pay overdrafts. 

Peter Check - Status - Here, we have a material alteration to the check.  This is one of the real defenses that an 

HDC takes subject to (as described above).  By writing a check to Peter, the check became order paper.  Peter 

negotiated it to Helen meaning that he indorsed the check (i.e., he signed it since order paper must be negotiated 

by indorsement and delivery).  By indorsing the check, Peter became contractually liable for the amount (the 

$1,500).  Whomever is found liable at the end of the day may try to recover against Peter for the extra $1,000 

(Alex will still have to pay the $500 that he originally owed Peter. 

Helen - Based on the definition of an HDC (elements above), Helen would not be an HDC because she knew about 

the real defense (i.e., the material alteration) that Alex had.  Since she is not an HDC, she takes subject to Alex‘s 

real defense and any personal defenses of Alex.  Moreover, by transferring the check to 2dBank, she incurred 

certain transfer warranties (i.e., she warranted that she had good title, there were no material alterations, that the 

signatures are genuine, the drawer is not insolvent, and there are no defenses).  Since she received value from 

2dBank, these transfer warranties apply (transfer warranties are made by those who transfer and receive value) and 

she breached these warranties.  Also, Peter did not make transfer warranties to Helen or 2dBank or BigBank 

because there is no indication that he received value from Helen for the check.
15

  Also Helen and Peter made 

presentment warranties (that they had good title and no material alterations) to BigBank.  BigBank may sue Helen 

and Peter under these warranties.  Moreover, by signing as indorsers, Helen and Peter became contractually liable 

for the amount (on a secondary basis) as long as presentment occurred within 30 days of indorsement.  Big Bank 

may sue on this theory also.   

BigBank - wrongfully honored the check for $1,000 ($500 may be paid under the original check).  Alex has a real 

defense (alteration) and BigBank violated its duty.  BigBank may claim drawer negligence if Alex left too much 

space for Peter to alter the amount. 

                                                           
13 The bank also does not have to honor a check if there is not enough money in the account.   
14 This would apply for forged (not just stolen) checks, in this case forgery of the maker‘s signature.  However, the maker‘s 

signature was not forged because the signature stamp was used.  The bank is not responsible.  For stolen checks, the bank must 

be notified and a stop order placed before the checks are presented to the bank. 
15 Endorsement/transfer/presentation warranties are basically all the same. 
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WSB 7/98-18 

 

Article 3 of the UCC applies to negotiable instruments.  A negotiable instrument is a promise or order to pay, 

containing an unconditional promise or order to pay a sum certain of money, at a definite time or on demand, 

signed by the maker or drawer, containing no unauthorized promises.  The check to Ray is a draft and checks are 

negotiable instruments.  The promissory note does contain a promise to pay to order a sum certain.  The addition 

of interest does not make the sum uncertain.  The note does not condition payment and reference to how or when 

funds will be sued to pay does not detract from its negotiable form.  The reference to collateral is also permissible.  

The note and the check are negotiable instruments. 

The Check:  Was the check negotiated?  A check that is made out to a specific payee requires that it be properly 

indorsed and delivered to be negotiated or transferred.  The very first incident that occurred was by Sam, who 

fraudulently altered the instrument and signed his name.  Interference with another person‘s personal property 

results in conversion.  By stealing the check from Ray, Sam is liable for conversion to Ray. 

What interest did Warren receive when he got the check from Sam?  Sam‘s indorsement of the instrument, after 

his alteration, created secondary liability.  An indorser is liable on a draft as long as it is presented for payment 

within 30 days of the indorsement and notice of dishonor is timely given.  This indorsement by Sam is good for all 

subsequent transferees, as well as the transfer warranty he made by indorsing and transferring.  If delivery is done 

without indorsement which is permissible for bearer paper (paper that is made to order of bearer or when an order 

instrument is indorsed on the back) then the transfer warranty is only made to the next transferee.  A transfer 

warranty includes the warranty that the transferor has good title, has no notice that the signatures are not genuine, 

knows of no defenses, and has no knowledge of the maker or drawer‘s insolvency.
16

  Sam clearly breached this 

warranty.  All subsequent transferees can sue for breach of warranty. 

Is Warren a holder in due course?  A holder in due course is one who takes for value, in good faith, by negotiation 

from one with good title, and with no notice of defenses that may be raised on the check.  Value is anything that 

supports consideration for a simple contract and does not include a preexisting debt.
17

  Warren and all other 

subsequent transferees are not holders in due course because Sam was not a holder, he did not have good title to 

give.  A holder in due course takes free of personal defenses and only subject to real defenses:  fraud in the factum, 

forgery, material alteration, infancy, incapacity, illegality, duress, discharge in bankruptcy, and statute of 

limitations.  Even if Warren and the others were holders in due course, the check has been materially altered and 

that defense could be raised.  People who take without the protection of a holder in due course, take an assignment, 

getting only those rights that the previous transferor had.  Warren‘s indorsement was a qualified indorsement.  By 

writing ―without recourse‖ he disclaims any transfer warranties
18

 and cannot be held secondarily liable.  All 

individuals are still liable for the underlying contract liabilities as they are not discharged until the note or draft is 

properly paid.  Terry‘s transfer warranty is only good to the bank as when VCC indorsed it in blank, it created 

bearer paper.  The last indorsement controls what type of paper it is. 

Is the bank a holder in due course on the promissory note?  As stated above, the note is a negotiable instrument.  

The note may be negotiated by delivery and indorsement.  Here, there was both.  The bank took it in good faith 

and with no notice of claims or defenses.  There is a question if it paid value.  Article 3 has a more limited 

definition of value and a preexisting debt is not usually value.  If no value, then not a holder in due course and 

VCC‘s defenses on the underlying contract may be raised against it.  If it is value, then it takes free of the defense.  

Probably not value and will take subject to the defense. 

What is Victor‘s and VCC‘s liability on the note?  An agent, who signs with authority, binds the principal.  Victor, 

the president of VCC, likely had authority to sign.  If he signed in an unambiguous capacity, then he likely bound 

the principal and is not liable.  Here, it was signed in the name of the company.  It would be better if he clearly 

showed that it was by Victor so it doesn‘t appear that he was cosigning the note.  His signature is probably 

sufficient to bind the company and release his liability. 

 

 

WSB 2/97-13 

 

Article 3 of the UCC governs if the ―Loan Agreement‖ is a signed writing unconditionally promising to pay to 

order or bearer a fixed sum of money at a definite time or on demand, containing no unauthorized promises or 

covenants.  This writing is signed by Oliver, attempting to act on behalf of Mocha, Inc.  There are no conditions on 

the promise to pay to the order of Peter.  The sum is fixed even though the interest rate is unstated - unstated 

interest is at the statutory rate of 12%.  It is payable in money at a definite time of 60 days.  There are no other 

promises in the document.  Therefore, the ―Loan Agreement‖ is a negotiable instrument.  More specifically, it is a 

promissory note.  There is some ambiguity, but Mocha is probably the maker, even though its name appears in the 

                                                           
16 Also warrants that there are no material alterations. 
17 Payment of a preexisting debt is considered value for a negotiable instrument. 
18 An endorsement of ―without recourse‖ eliminates contractual liability.  Transfer warranties cannot be disclaimed on a check. 
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bottom left of the document, and Oliver signed in an arguably personal capacity on the bottom right - presumably, 

those listed in the bottom right are the makers and those in the bottom left are accommodation parties.  However, 

since the note reads, ―Mocha, Inc., agrees . . .‖ Mocha will probably be interpreted as the maker, and the party who 

is primarily liable.  Peter is the payee. 

THE NOTE.  Donna and Don currently have possession of the note.  Because they acquired it during their 

marriage, it is presumed to be community property.  A normal exception to the presumption is for gifts, but this is 

clearly intended to be a community gift by Harry, since it reads ―to Donna and Don.‖  Their ability to enforce the  

note depends on whether they have the rights of a holder in due course.  After the note was issued to Peter, he 

negotiated it to Harry by signing his name, which was required because the note was order paper, and delivering it 

to Harry.  Harry was a holder because it was negotiated, and he had good title - there were no forgeries.  Harry was 

a holder in due course because he paid value; he doesn‘t have to pay face value to pay value.  He also took in good 

faith without notice of any defenses.  Peter‘s endorsement was a blank endorsement to Harry, so it became bearer 

paper in Harry‘s hands.  He properly negotiated the note to Don and Donna when he delivered it to them.  His 

signature was unnecessary because it was bearer paper.  His signature was not forbidden, however, and his 

restrictive endorsement is effective.  Don and Donna were the holders of the note because it was negotiated and 

because they had good title, no forgeries.  They were not holders in due course because they didn‘t pay value - it 

was a gift.  However, they have the rights of a holder in due course because Harry assigned his own rights as such 

to them by negotiating the note.  Therefore, Don and Donna can enforce the note free of any personal defenses 

there may be to payment of the note, and subject only to real defenses of fraud in the factum, forgery, material 

alteration, incapacity, illegality, duress, discharge in bankruptcy, suretyship defenses, etc.  Mocha is insolvent, 

supposedly, but there is no indication that its obligations have yet been discharged in bankruptcy.  Don and Donna 

are entitled to payment from either Oliver or Mocha, whoever is the maker.  They may also seek payment from the 

endorsers, because presentment and dishonor have been made, on the basis of their secondary contractual liability 

on the note.  Transfer warranties exist, but are not implicated in this note.  The note is due on 12/1.  Someone must 

pay.
19

 

THE CHECK.  A check is a negotiable instrument governed by Article 3.  Harry is the drawer of the check, Peter 

is the payee, and Harry‘s bank is the drawee.  After Harry issued the check to Peter, Peter placed a restrictive 

endorsement on the check, although he endorsed it in blank.  Peter attempted to negotiate it to his bank; he 

properly endorsed it because it was order paper, but delivery may not have been effective because Tom took it.  

Tom, the thief, is a holder because it was endorsed, he has possession, and there are no forgeries.  Tom is not a 

holder in due course because he didn‘t pay value.  Tom attempted to negotiate the check to Quick Cash.  Peter‘s 

endorsement was in blank, so the check was bearer paper.  Tom‘s driver‘s license is unnecessary, since Tom need 

only deliver the check to negotiate it.  Quick Cash is a holder because there are no forgeries and it got possession 

through negotiation, but it is not a holder in due course, because it has notice of the defense of theft, because of 

Peter‘s restrictive endorsement.  Quick Cash, however, did pay value and possibly acted in good faith, although 

check cashing places ought to know that a check with a restrictive endorsement is not commercially reasonable to 

pay.  Therefore, Quick Cash doesn‘t have the right to present the check for payment free of personal defenses such 

as theft.  Harry‘s bank properly refused payment (rightful dishonor) after Harry placed the stop payment order. 

Tom incurred liability to Peter in tort for conversion when he stole the check, intentionally depriving Peter of his 

ownership interest in the check in a significant manner.  Similarly, Tom may be liable to Quick Cash for fraud by 

intentionally misrepresenting the validity of the check.  This was a material misrepresentation which Quick Cash 

may have been justified in relying upon, which it did in fact rely upon, to its injury. 

 

WSB 7/96-9 

 

Are the instruments governed by Articles 3 & 4?  An instrument is governed by Articles 3 & 4 when it is 

negotiable.  A negotiable instrument is a 1) writing; 2) signed by the maker; 3) containing an unconditional; 4) 

promise or order; 5) to pay a fixed amount; 6) of money; 7) to order or to bearer; 8) on demand or at a definite 

time; and containing no additional promises.  Here, the elements are satisfied by all of the instruments and thus 

Articles 3 & 4 will govern the resolution of all of the claims. 

Is Bill guilty of forgery?  A person is guilty of forgery when 1) with intent to injure or defraud; he 2) makes, alters 

or completes a written instrument.  Here, Bill altered the check made out to him by changing the amount.  Thus he 

is criminally liable and is also liable to Gary or Second Bank depending upon who got stuck with the loss (see 

below). 

Did First Bank violate the property payable rule by paying the altered check?  A bank is liable for all of the 

damages proximately caused by the wrongful honor of a check.  Here, the bank paid a check that had been altered 

and thus wrongfully honored the check.  As a result, First Bank will be liable to Gary for $36,000. 

                                                           
19 Don and Donna have a secured interest in the note perfected by possession.  They need to file a proper claim with the 

bankruptcy court. 
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Did Gary‘s negligence contribute to the wrongful honor?  Where a customer‘s own negligence contributes to the 

damages from a wrongful honor, the bank can set off some of its liability against the customer so long as its own 

actions in paying the check were commercially available.  Gary may have been negligent in not drawing a line 

from the amount to the end of the line or something along those lines.  If so, the bank could set off its liability. 

Can First Bank recover from Second Bank?  All who present a check for payment are deemed to make certain 

presentment warranties: 1) that they have good title; 2) that there have been no material alterations; and 3) that 

they have no knowledge that the relevant signatures are not genuine.  Second Bank breached the second of these 

warranties in that there was a material alteration in the amount.  As a result, Second Bank will be liable to First 

Bank for the money First Bank will have to pay to Gary. 

Can Second Bank recover from Bill?  Again, all who present a check for payment warrant that there have been no 

material alterations.  Here, Bill breached this warranty.  Thus, Second Bank can recover from Bill, if they can find 

him. 

Can Chuck recover from Pete on the car obligation?  An obligation is not discharged by payment with the note 

until the note is paid.  Here, the check was stopped.  Thus, Chuck can sue Pete on the obligation as he can sue on 

the note (see below). 

Can Lance recover from Gary on the contract obligation?  An obligation is not discharged by payment with a note 

unless the funds are credited or the note is actually paid.  Here, Gary stopped payment on the check.  Thus, Lance 

can probably still sue to enforce the rent obligation.  However, if Gary is liable to Chuck on the note (see below), 

then the obligation will probably be discharged because Lance converted the note to bearer paper and after that the 

loss was his to bear. 

Can Chuck sue Gary to enforce the note?  Where a negotiable instrument is negotiated to a holder in due course 

(HDC), the HDC takes free of all personal defenses and subject only to real claims and defenses.  Thus, if Chuck 

is an HDC, Gary would not be able to raise any personal claims and defenses against payment. 

Is Chuck a holder in due course?  A holder in due course (HDC) is a holder who takes the instrument: 1) for value; 

2) in good faith; and 3) with no knowledge of any claims, defenses or irregularities.  A holder is someone with 

possession of the instrument and good title to it.  For bearer paper, possession is sufficient to establish good title.  

For order paper, there must be proper indorsement and delivery.  Here, Chuck had possession of the instrument 

and the instrument was properly indorsed to him.  Whether he took in good faith and without notice will depend 

upon whether the irregularities of paying for a car with a bearer check made payable to someone else was 

sufficient to place him on notice that the instrument was canceled.  Since Chuck didn‘t even ask about the 

irregularity, he may not have taken in good faith. 

If Chuck is a holder in due course, what defenses to payment are available to Gary?  Only real defenses are 

available against a holder in due course.  These include duress; discharge in insolvency; illegality; incapacity; 

fraud in the factum; forgery; surety; statute of limitations; and material alteration.  Here, since all signatures are 

genuine and there was no fraud that induced Gary to sign the instrument (fraud in the factum), Gary will have no 

defenses and will be liable to Chuck on the note if he is an HDC. 

If Chuck is not an HDC, can he sue Pete?  Pete, as one who transferred for value, is deemed to have made transfer 

warranties:  1) that he had good title; 2) that the signatures are genuine; 3) that he has no knowledge of any 

insolvency proceedings; 4) that there are no deficiencies; 5) that there are no material alterations.  For bearer paper 

all that is required for this is possession.  When Lance indorsed the check, he converted it to bearer paper.  Thus, 

Pete breached no warranties when he transferred to Chuck. 

Can Lance sue Pete for conversion?  Conversion is an intentional act causing substantial interference with the 

plaintiff‘s use and enjoyment of his property.  Here, the check was Lance‘s property and Chuck took it.  Thus, Pete 

is liable for converting the check against Lance. 

Can Third Bank recover against Gary?  If Third Bank credited Chuck‘s account with the funds initially, then they, 

not Chuck, may wind up with the loss.  The rule is that one who takes an instrument from a holder in due course 

takes shelter in the HDC‘s status as an HDC.  Thus, Third Bank will be able to sue Gary with the same status and 

same limitation of defenses that Chuck would have. 
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SECTION 3 

 

UCC  SECURED TRANSACTIONS 

 

 

I. INTRODUCTION 

 

 Article 9 of the UCC covers any transaction intended to create a security interest (SI) in personal property, 

fixtures, agricultural liens (covering farm products and the lease of farm property), and the sale of certain 

intangibles.  Effective on July 1, 2001, Washington adopted the new Revised American Law Institute statute.  

Specific transition rules apply.  This is incorporated in RCW 62A.9A.101 through 62A.9A.708.  Washington has 

eliminated the UCC Article 6 bulk transfer procedure which previously protected a business seller‘s creditors; this 

puts additional pressure on creditors to secure their obligation through a security interest in collateral. 

 

Rigos Tip:  Start your answer by stating, ―The Washington variety of Revised Article 9 of the UCC governs 

security interests (SI) in collateral including personal property, fixtures, agricultural liens, and certain intangibles.‖ 

 

 A. Purpose of Article 9 

 

 Creditors can reduce their risk if a debtor default‘s so there is specific collateral available as a source of 

repayment.  Such a creditor only stands as a general creditor for the unsecured balance of the debt. 

 

 B. Overall Exam Approach 

 

 The typical Washington exam question facts involve one debtor (usually a businessman or farmer), three 

or four creditors who provide collateral and/or cash loans to the debtor, and one transferee who receives some 

items of collateral from the debtor.  The most effective approach is to begin by discussing the four subjects of 

collateral categories, purchase money security interest, attachment, and perfection.  Then analyze each creditor‘s 

security interest (SI) in their collateral separately (did they attach or perfect?).  Conclude who has priority in each 

item of collateral (usually a time line approach).  For the creditors with priority include a brief discussion of their 

right of execution (―strict foreclosure‖ or disposition sale details).  Finally, analyze any transferee‘s position. 

 

II. COLLATERAL CATEGORY 

 

 Collateral is the property subject to a SI or agricultural lien.  There are two general categories of collateral; 

tangible goods and intangibles.  The collateral categories are important because the rules concerning perfection, 

filing requirements, and priorities vary between classes. 

 

 A. Tangible Goods 

 

  1. Classification:  All goods are moveable and classified as inventory, equipment, consumer goods, 

or farm products. 

 

   a. Inventory:  Inventory is goods held for sale or lease in the ordinary course of business.  This 

includes raw material, work in process, and materials used or consumed in a business.  [§ .102(a)(48)] 

 

   b. Equipment:  Equipment is goods, other than farm products, used or bought for use in the 

productive capacity of a business.  Machinery, manufacturing equipment, furniture, computers, and office 

equipment are examples.  [§ .102(a)(33)] 

 

   c. Consumer Goods:  Consumer goods are used or bought for non-business, personal, family 

or household purposes.  Household furniture, a home television, or a personal laptop computer are examples.  

There is no dollar cap.  [§ .102(a)(23)] 

 

   d. Farming Products:  This includes crops, livestock and supplies used or produced in farming 

operations.  Wheat, potatoes, cows, and fertilizer are examples.  Machinery used on a farm is equipment.  [§ 

.102(a)(34)] 

 

   e. Manufactured Homes:  This is a structure of over 320 square feet designed to be used as a 

dwelling and includes contained plumbing, heating, air conditioning equipment, and electrical systems. 
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  2. Primary Use Controls:  The emphasis is upon the use of the collateral in the debtor‘s hand.  If 

used for more than one purpose, the primary use controls.  The collateral‘s category is established as of the date of 

attachment.  This characterization is unaffected by other later uses of the collateral by this debtor. 

 

  3. Example:  A horse offered for sale by a horse dealer is inventory.  In a race track‘s hands, it 

would be equipment used in a business.  In the hands of a person buying the horse for personal recreational riding 

purposes, it would be consumer goods.  Last, in a farmer‘s hands, the horse could be farm products (livestock) if 

held for breeding. 

 

Rigos Tip:  The good‘s collateral category stays constant in the debtor‘s hands and is determined on attachment 

(see below).  The debtor‘s use may change (business to consumer usually) and the collateral may be transferred to 

third parties who change the use.  Identify each change in your answer. 

 

 B. Intangible and Documentary Collateral 

 

  1. Instrument:  A negotiable instrument or other writing which evidences a right to the payment of 

money such as a promissory note.  Transfer requires delivery with proper endorsement.  The security interest in 

such collateral is perfected by possession.  (See UCC Article 3 Commercial Paper for details.)  [§ .102(a)(47)] 

 

  2. Document of Title:  A document of title is that which, in the regular course of business or 

financing is treated as evidencing that the person in possession of it is entitled to receive the goods it covers.  

Examples include UCC Article 7, bill of lading, and warehouse receipt.  They represent intangible ownership to 

goods held by others.  [§ .102(a)(30)] 

 

  3. Chattel Paper:  Chattel paper is a record which evidences both a monetary obligation and a 

security interest in or a lease of specific goods or software.  This may be tangible or electronic which is stored in 

electronic or digital medium.  A secured party may sell the security agreement itself along with his interest in the 

collateral.  An example is a consumer‘s installment purchase agreement to purchase a car which is assigned to a 

finance company.  [§ .102(a)(11)] 

 

  4. Account:  An account is an unsecured right to payment of a monetary obligation whether or not 

earned by performance.  This includes business accounts receivables and credit card balances.  [§ .102(a)(2)] 

 

  5. Deposit Account:  This is a bank demand, time savings, or passbook account excluding a 

consumer‘s checking account.  [§ .102(a)(29)] 

 

  6. Investment Property:  This includes certificated and uncertificated securities, commodity 

accounts, and commodity contracts to buy or sell in the future.  [§ .102(a)(49)] 

 

  7. Commercial Tort Claims:  This is the right to pursue a defendant to judgment arising from a 

cause of action in the claimant‘s business or profession other than personal injury or death.  [§ .102(a)(13)] 

 

  8. Letter of Credit Rights:  This is the rights to payment or performance under a UCC Article 5 

letter of credit.  [§ .102(a)(51)] 

 

  9. Policy of Insurance:  Insurance is bifurcated as potential collateral.  Original insurance  say a 

life policy covering the debtor/obligor  is not collateral to the extent that the creditor‘s interest therein varies from 

the beneficiary designated in the insurance contract.  But insurance claims that are derived from the destruction or 

the involuntary conversion of secured collateral will be treated as ―proceeds.‖ 

 

  10. General Intangibles:  This is the residual category and includes copyrights, trademarks, patents, 

franchise rights, software, and royalties.  [§ .102(a)(42)] 

 

Rigos Tip:  Most of these categories were added by the 2001 Revised Act.  We believe that the exam testing will 

continue to focus on the first four traditional categories of tangible goods. 

 

 C. Proceeds 

 

 This is whatever the debtor acquires or collects from the sale, trade, or other disposition of the primary 

collateral.  Proceeds are categorized as cash or non-cash.  [§ .102(a)(64)] 
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Rigos Tip:  Early in your answer, state ―The UCC tangible collateral categories are inventory, equipment, 

consumer goods, farm products, and manufactured homes, and proceeds therefrom.  There are also intangible 

categories including instruments, documents of title, chattel paper, accounts, deposit accounts, investment 

property, commercial tort claims, letter of credit rights, policy of insurance, and general intangibles.‖ 

 

 D. Identification Importance 

 

 Reasonable identification of the collateral is required.  The more particular and detailed the identification 

the better since the creditor has the burden to show that the good is their collateral.  Such supergeneric descriptions 

as ―all collateral,‖ ―all assets,‖ or ―all personal property‖ are too vague in the SA.  Likewise ―collateral to be 

purchased‖ might not qualify.  An address and legal description of the property is usually required for timber, 

crops, or minerals.  [§ .108] 

 

Rigos Tip:  Vague description of collateral is on every exam.  Distinguish between SA and FS. 

 

III. CREDITORS AND PURCHASE MONEY SECURITY INTEREST  (PMSI)  STATUS 

 

 A creditor is anyone owed money by the debtor.  A creditor who has a purchase money security interest 

(PMSI) in goods is allowed special or extra rights in perfecting their security interest.  A PMSI has a ―close nexus‖ 

between the collateral and secured obligation.  This applies where the collateral purchased by the debtor secures 

repayment of the purchase price owed to the creditor.  A creditor may be part PMSI and part non-PMSI if more 

than one item of collateral is specified (such as equipment and after-acquired property); this is called ―dual status.‖  

There are two acceptable methods of creating a PMSI.  [§ .103] 

 

 A. Collateral Sale 

 

 This method applies where a creditor sells goods to a debtor and takes back a paper receivable secured by 

the same goods.  For example, when a consumer purchases an appliance on credit from a department store, the 

seller may retain a PMSI in the appliance collateral. 

 

 B. Loan for Specific Collateral 

 

 This method applies when a creditor, such as a commercial bank, loans a debtor money to buy a specific 

asset from a third party.  If the purchase money is used to acquire the same assets from the designated third party, 

the creditor has a PMSI in that collateral.   

 

 C. Working Capital Loan 

 

 A bank loan for working capital purposes, such as a general line of credit, does not qualify as a PMSI 

because it is not associated with specific collateral.  While such a party still enjoys the usual rights of a creditor, 

they are not allowed the special privileges of a PMSI. 

 

 D. Burden of Proof 

 

 The secured party claiming PMSI status has the burden of proof to establish her status. 

 

Rigos Tip:  PMSI is a key concept and is typically worked into every Article 9 question.  Discuss the two types of 

PMSIs, and the advantages of PMSI status.  Pay particular attention to a ―dual status‖ and the exception to status 

attainment. . . the working capital loan.  Analyze this PMSI concept for every creditor given in the question. 

 

 D. Advantages to PMSI Status 

 

  1. Household Goods:  A PMSI in household goods is effective.  Any other non-PMSI security 

interest in household goods is not allowed under the Federal Trade Commission rule. 

 

  2. Mere Attachment Perfection:  PMSI interests are allowed the right to perfect by mere 

attachment where a PMSI is in consumer goods.   
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  3. 20-day Grace Period:  A PMSI interest in non-inventory goods (equipment or fixtures) is 

allowed a 20-day grace period in Washington to perfect its security interests through filing. 

 

IV. SECURITY AGREEMENTS (SA) 

 

Rigos Tip:  Most secured transactions questions include a security agreement.  A discussion of the collateral 

description and other provisions contained therein may be useful to gain a point or two. 

 

 A security agreement (SA) creates the security interest (SI) in the collateral.  [§ .102(a)(73)]  This contract 

between the creditor and the debtor must either be written or an ―authenticated record.‖  If on paper the debtor 

must physically sign; if some other record the debtor may encrypt or identify the authentication agreeing to the 

record.  The creditor‘s signature is not required.  The debtor agrees that the creditor may look to the described 

collateral as a source for repayment of a debt.   

 

 The SA must describe and identify the collateral in reasonable detail; collateral categories are sufficiently 

descriptive unless a consumer transaction or a commercial tort claim.  Super-generic descriptions such as ―all 

debtor‘s assets,‖ ―all collateral,‖ or ―all personal property‖ are insufficient in the SA (but are allowed in the 

financing statement (FS) to perfect by filing).  At a minimum, the SA must specify the collateral‘s primary use in 

the debtor‘s hands.  [§ .102(a)(7)]  On the bar exam questions, the SA may also include the following provisions:  

 

 A. Proceeds 

 

 ―Proceeds‖ include whatever is received by the debtor upon the sale, exchange, or other disposition of the 

primary collateral.  This may include cash or non-cash property received from a sale of the collateral, such as 

deposit accounts, accounts receivable, insurance proceeds, or other substituted property.  It also includes license 

revenue and infringement claims arising from collateral.  [§ .102(a)(64)] 

 

  1. Collateral Interest Continues:  Unless specified to the contrary in the security agreement or the 

sale or disposition was with the secured party‘s consent, the SI in the collateral itself continues against third party 

transferees if the interest in the original collateral was perfected.  The creditor may repossess the collateral from 

the transferee. 

 

  2. SI Automatic:  The new law allows an attached or perfected SI in proceeds to continue for 20 

days automatically.  After 20 days, the security interest survives only in identifiable cash proceeds which the 

creditor can trace.  On the 21
st
 day, the interest in non-cash proceeds ceases to be perfected unless a new FS has 

been filed.  The new filing requires particular identification of the new non-cash proceeds.  [§ .315] 

 

 B. After-Acquired Property 

 

 An ―after-acquired property‖ clause in the security agreement includes in the covered category all future 

collateral the debtor may acquire or manufacture later.  This may create a conflict with the rights of a creditor 

providing and/or financing the new collateral.  Under notice filing, this provision only has to be stated in the SA.  

[§ . 502]  Such clauses covering consumer goods are only good against collateral received by the debtor within 10 

days after the secured party gives value such as making a loan.  An ―after-acquired property‖ interest always 

stands junior to a subsequent PMSI in the same collateral who gives notice.  Commercial tort claims not yet 

matured are also excluded from ―after-acquired property.‖  [§ .204(a)] 

 

 C. Future Advances 

 

 A ―future advances‖ clause will allow further cash advances to be secured by collateral covered by an 

earlier security agreement.  Under the new law, this, like proceeds, is automatic.  Thus, if the bank makes a new 

loan, the existing collateral applies as security for the new loan.  [§ .204(c)] 

 

 D. Floating Lien 

 

 A ―floating lien‖ is a variety of a security agreement where the collateral turns over, such as automobiles 

on a car lot.  In such a situation it is not practical to execute a new agreement as the individual items of collateral 

change.  Floating liens that cover aggregations of particular items (such as retail inventory) may also be subject to 

an after-acquired property clause. 
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 E. Other Provisions 

 

  1. Set-off or Recoupment Rights:  A security agreement may specify that any other right of the 

creditor (such as another loan to the same debtor) may be set-off against property of the debtor subject to the 

agreement.  A depository bank priority to offset funds prevails over any other creditor‘s claim including cash 

proceeds of collateral deposited into the account.  [§ .340] 

 

  2. Debtor Duties:  Unless specified to the contrary, the debtor has a duty to pay insurance, taxes 

and repair the collateral.   

 

  3. Default:  Circumstances constituting a default in performance under the security agreement are 

usually broadly defined.  Included are such acts as a failure to pay an invoice in the ordinary course of business, 

failure to pay a tax, bankruptcy, entry of a judgment against the debtor, etc. 

 

  4. Remedies:  In the event of default, the creditor is usually granted the right to enter onto the 

debtor‘s property, take possession of the collateral, and liquidate same.  The entering must be reasonable as to time 

and extent, and must not involve a breach of the peace. 

 

  5. Costs and Attorney Fees:  Most seller-oriented agreements provide that the secured party is 

entitled to costs and reasonable attorney fees. 

 

  6. Good Faith Required:  A security agreement may not waive the obligations of good faith, 

diligence, reasonableness, and due care. 

 

 F. Prohibition on Assignment of Security Interest 

 

 Contract terms which prohibit assignment of an account, creation of a security interest, or assignment of a 

security interest are ineffective.  [§ .401] 

 

 G. Agreement Not to Assert Defenses 

 

 Normally a buyer can assert defenses such as fraud in the inducement or failure of consideration against a 

seller‘s lawsuit seeking enforcement of a security agreement.  A buyer may waive the right to assert a defense 

against an assignee of the security interest even though the defense might be good against a seller.  [§ .403] 

 

  1. Commercial Contract:  Such a waiver can be enforced by an assignee who takes the SI for 

value, in good faith, and with no notice (FIN) of the defense.  The buyer may still assert real defenses that would 

be good against a HDC under Article 3. 

 

  2. Retail Contract:  RCW 63.14.150 overrides the UCC provisions and invalidates any waiver of 

defenses in a retail installment contract or credit card.  The statute does not limit this provision to consumers. 

 

  3. Consumer Credit Contract:  The Federal Trade Commission provides that any assignee takes 

their rights subject to all defenses the consumer could assert against the seller.  [16 C.F.R. 433] 

 

Rigos Tip:  Look for a cross-over question combining Sales and Secured Transactions in which the sales contract 

and security agreement contain a waiver of defense.  Was the sale at retail or did it involve a consumer?  If so, the 

Washington rule may override the Model UCC statute. 

 

V. ATTACHMENT  ARV 

 

 Attachment establishes the creditor‘s rights against the debtor and some third parties who have knowledge 

of the security interest.  Attachment prevails over most unsecured or normal trade creditors.  Attachment is 

necessary for the secured party to have the legal right to repossess the collateral (and/or related proceeds) from the 

debtor.  Attachment requires three elements  A Recreational Vehicle  and is effective when the last of the three 

events occur.  [§ .203] 

 

 A. A Security Agreement  SA 

 

 Unless the secured party has possession or control of the collateral, the parties must have entered into a 
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written security agreement (SA) authenticated by the debtor.  [§ .102(a)(73)]  The agreement must reasonably 

identify the location and use of the collateral in the debtor‘s hands.  The identity on the SA cannot be super-

generic such as ―all collateral,‖ ―all debtor‘s assets,‖ or ―all personal property.‖  The comments to the UCC state 

that category listings such as ―all inventory‖ or ―all equipment‖ do qualify.  But the collateral type alone is 

insufficient for the collateral categories of consumer goods, a commercial tort claim, a commodity account, a 

security account, or entitlement.  [§ .108] 

 

 B. Rights in Collateral 

 

 The debtor must have rights in the collateral.  If the debtor has not received the goods, there must at least 

be a legally enforceable ownership right to same such as a warehouse receipt. 

 

 C. Value Given 

 

 Value must have been given; the creditor must make the loan or deliver the collateral to the debtor.  A 

binding commitment to extend credit is sufficient if legally enforceable under Washington law. 

 

Rigos Tip:  Every answer requires a discussion of the three ARV elements required for attachment.  Cover the 3 

elements in detail in your discussion of the first creditor.  For subsequent creditors, say ―see supra discussion.‖ 

 

VI. PERFECTION  PCFMT 

 

 Perfection is the highest form of a creditor‘s protection for collateral rights against third parties who may 

also have claims against the property of the debtor.  [§ .301 - .342]  A debtor may have given more than one 

creditor a security interest, the debtor may have conveyed the collateral to a third party, or a bankruptcy trustee 

may be asserting ownership of the collateral.  Attachment is insufficient to protect against these third parties; 

perfection is necessary.  Perfection requires attachment and one of the following 5 PCFMT   Perfection Calls For 

Many Things  methods of perfection. 

 

Rigos Tip:  List the 5 PCFMT methods of perfection in the first sentence of your paragraph discussing the first 

creditor who perfected.  For subsequent perfected creditors, say ―see supra discussion of perfection details.‖ 

 

 A. Possession 

 

 Possession of the collateral by the secured party is a way to accomplish valid perfection.  [§ .313] 

 

  1. Application:  Possession is required for money.  It is also the highest form of perfection for 

collateral in which the transferee may have greater rights than the transferor.  For negotiable collateral, possession 

places a higher priority with the transferee/possessor (such as a HDC) than with the transferor/creditor.  [UCC 

9.304] 

 

  2. Examples of Possession Collateral:  Examples include checks, promissory notes, certificates of 

deposit, bearer bonds, negotiable instruments, warehouse receipts, bills of lading, and investment securities.  The 

possessor must exercise reasonable care to preserve the collateral. 

 

  3. Effective Date: Perfection is effective as of the date of possession.  Filing is still possible and 

will prevail over the bankruptcy trustee, but it is ineffective against an HDC with possession.  

 

 B. Control 

 

 The 2001 law shifts the focus of notice filing to ―control‖ by creating a new perfection category of 

―constructive possession.‖  [§ .314] 

 

  1. General Application:  Perfection by control applies to deposit accounts, electronic chattel paper, 

investment property, and letter of credit rights.  If the depository is the secured party, control is automatic.  Control 

may also be achieved by the debtor and secured party entering into an agreement with the depository. 

 

  2. Specific Application:  Four types of collateral are subject to control. 
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   a. Deposit Account:  A bank, the debtor, and the creditor all agree in an authenticated record 

that the bank will comply with the secured party‘s instructions directing disposition of the funds in the ―blocked‖ 

deposit account.  Control is the only way to perfect an interest in a deposit account.  [§ .104] 

 

   b. Electronic Chattel Paper:  Either control or filing will perfect an interest in electronic 

chattel paper.  [§ .105] 

 

   c. Investment Property:  This category includes commodity contracts, stock certificates, and 

other related items of collateral as covered under UCC Article 8.   Either filing or control is allowed.  [§ .106] 

 

   d. Letter of Credit Rights:  Control is the only method of perfection for a letter of credit under 

which the payee has consented to assignment of the proceeds.  See UCC Article 5 for details of the rules 

concerning the right to draw the proceeds of a letter of credit.  [§ .107] 

 

  3. Continuation:  Perfection continues only as long as the secured party retains control of the 

collateral. 

 

 C. Filing 

 

 Perfection by filing a standardized financing statement (FS) form is the default method and is the only 

permissible way to perfect most intangibles.  This applies to accounts receivable, commercial tort claims, 

copyrights or patents, fixtures, and farming crops.   This is also the method for most tangible collateral such as 

inventory and equipment except for vehicles.  Constructive notice to the world of the creditor‘s security interest in 

the collateral is accomplished.  Filing also avoids the potential problem of the consumer transferee discussed 

below under mere attachment.  [§ .310] 

 

  1. Financing Statement Contents:  The multi-page FS form must sufficiently indicate the 

collateral covered.  (The description on the FS may be more super-generic than the SA; ―all assets,‖ ―all property,‖ 

or ―all personal property‖ all qualify under the Revised Act.)  Also required are the addresses of the debtor and 

creditor, and filing must be authorized by the debtor.  The debtor‘s signature is no longer required and ―after 

acquired property‖ must only be mentioned in the SA.  [§ .502 and .509]  If the debtor‘s name is erroneous or 

changes so the financing statement becomes ―seriously misleading‖ to subsequent creditors (more than minor 

errors), the creditor must file a new financing statement within 4 months.  [§ .508] 

 

  2. Filing Place:  The state of the debtor‘s principal residence or place of business controls where to 

file (or chief executive office if the debtor has more than on place of business).  [§ .301 and .307]  In Washington, 

all filings are to be made with the State Department of Licensing in Olympia.  Central filing does not apply to 

fixtures, minerals, oil, gas, timber, and farm crops; these interests in land are to be filed at the county where the 

corresponding real property is located.  There must be an adequate description of the related real property‘s 

location.  If the filing statement is filed in an improper place, it is ineffective perfection except against those with 

actual knowledge of its contents; attachment is still possible.  [§ .501] 

 

Rigos Tip:  Many FS questions contain one or more of three issues; fuzzy collateral descriptions  is it too super-

generic?  FS allows more vagueness that the SA; a change in debtor‘s name  is it too seriously misleading?; and 

filing in the wrong place  only fixtures, minerals, oil, gas, timber, and farm crops are to be filed locally. 

 

  3. Effective Date: 

 

   a. General Rule:  Perfection is generally effective as of the date and time of filing the FS.  If 

the filing occurs before the debtor acquires rights in the collateral, perfection is effective upon attachment. 

 

   b. 20-Day Grace Period:  A PMSI for non-inventory (equipment, consumer goods, or farming 

products) is allowed a 20-day grace period in which to file.  The effective date of filing relates back to the date of 

attachment (usually when the debtor received the collateral).  The 20-day grace period is also applicable to and 

overrides an ―after acquired property‖ clause of a previous creditor.  [§ .324(a)] 

 

   c. Inventory Rule:  Besides not being eligible for the 20-day grace period, there is one 

additional requirement when the collateral is inventory and another secured party previously filed.  Typically an 

inventory financier makes cash advances against incoming inventory.  Therefore, to gain a priority, the new PMSI 

must send an authenticated notification in writing to the holder of a prior after-acquired inventory interest.  This is 

to be addressed to the location specified on the FS, even if that address is or becomes incorrect.  [§ .324(b)] 
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   d. Proceeds 20-Day Grace Period:  If the collateral was transferred to a third party and the 

proceeds were non-cash, the SI becomes unperfected on the 21
st
 day thereafter unless there is a new filing.  The 

old Washington law only allowed a 10-day proceeds grace period.  [§ .315] 

 

Rigos Tip:  These filing rules may be the most frequent issue asked on secured transaction questions.  To qualify 

for the 20-day grace rule it is necessary that the creditor be a PMSI and the goods collateral be other than 

inventory, usually equipment.  If the collateral is inventory or proceeds, the above special rules apply. 

 

   e. Effective Period:  Filing is effective for five years in Washington.  Manufactured homes are 

allowed 30 years.  This may be extended for an additional term by filing a continuation statement within six 

months before the end of the original period. [§ .515] 

 

   f. Termination:  The secured party is penalized $500 for failure to file a termination statement 

within 20 days after receipt of a proper request by a debtor. [§ .514 and .625] 

 

  4. Consignment:  Consignee merchants sell goods owned by others; under the revised Act the 

consignor is treated as a PMSI.  A consignor‘s objective is to make sure goods delivered to the merchant are not 

subject to levy by the consignee‘s other creditors.  A consignor must comply with the filing requirements and give 

written notification to any previously perfected inventory creditors.  This notice must state that the consignor 

expects to deliver certain described goods on consignment to the consignee.  Such a procedure will be effective to 

override an ―after-acquired property‖ clause of the previous creditor and will include any identifiable cash 

proceeds. [§ .324(b)] 

 

  5. Multi-State Transactions:  Apply the state law  - place to file -  where the debtor is located. 

 

   a. Collateral Location Not Controlling:  Interested parties must check the filings in the 

debtor‘s state even if the collateral is located in a different state.  [§ 301(1)] 

 

   b. Debtor Movement and 4 Month Refiling:  If the debtor‘s location moves to another state, 

the security interest becomes unperfected after 4 months.  This puts a duty on a perfected creditor to know the 

location of the debtor and refile in the new state within 4 month. [§ .316(a)(2)] 

 

   c. New State and New Debtor:  Creditors with a SI in collateral which is transferred to a new 

debtor in a new state must refile in the new state within one year. [§ .316(a)(3)] 

 

 D. Mere Attachment 

 

  1. Requirements:  The UCC authorizes perfection by mere attachment.  This perfection method 

applies where the creditor has a purchase money security interest (PMSI), and the collateral is consumer goods of 

any value or farm machinery equipment under $2,500.  Automobiles do not qualify.  The new Washington statute 

allows perfection by mere attachment for casual or isolated assignments under $50,000 or 10% of the assignor‘s 

outstanding accounts.  This is intended to save from ex post facto invalidation those assignments which no one 

would think of filing.  Perfection under mere attachment is effective as of the date of attachment.  [§ .309] 

 

  2. Consumer Transferee Problem:  Perfection by mere attachment by a creditor is not effective 

against a bona fide transferee of the debtor who also uses the collateral for personal or household purposes.  The 

creditor can‘t repossess the collateral from such a transferee.  Look for a consumer to consumer transferee. 

 

  3. Equipment or Inventory Purposes:  A transferee of the debtor using the collateral as equipment 

or inventory takes an interest junior to the prior perfected interest.  Notice that only consumer use is allowed this 

privilege to take free and clear of perfection by mere attachment.  [§ .320(b)] 

 

  4. Example:  A debtor sells his home workshop power saw (consumer goods), upon which a PMSI 

creditor had previously perfected a security interest by mere attachment.  If sold to a dealer who intended to resell 

it (inventory) or to a cabinet-making shop who intended to use it as equipment in a business, both transferees take 

subject to the prior perfected interest.  A transferee using the saw in a home workshop (consumer goods) takes a 

priority over the perfected interest.  Finally, if the creditor files, it defeats even the consumer transferee. 
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Rigos Tip:  Perfection by mere attachment is questioned relatively frequently on the bar.  To qualify there must be 

both a PMSI and the collateral must be consumer goods.  Be alert for a transfer of the collateral to another 

consumer who may take free and clear if they gave value without knowledge of the PMSI. 

 

 E. Title Certificate  

 

  1. State or Federal Statute:  A federal or state statute may create a fifth perfection category.  

Washington has a title certificate system that applies to automobiles, farm tractors, mobile homes, boats, and 

trailers.  The Federal Government registers airplanes.  [UCC 9.311] 

 

  2. Notation Required:  A security interest in such collateral can only be perfected by notation on 

the title certificate issued by the relevant governmental agency.  For an automobile, the security interest is referred 

to as a ―lien.‖  [RCW 46.12.095]  Filing of a FS form is ineffective for such collateral. 

 

  3. Exception:  ―Vehicle‖ dealers who are in the business of selling automobiles, trailers, etc.,  

(where the automobiles are inventory) are the exception.  A security interest held by an auto wholesaler must 

perfect by filing under the usual code rules. 

 

Rigos Tip:  Every answer requires a discussion of the PCFMT methods of perfection.  Filing and by mere 

attachment are historically the heavy areas.  An oral SI is not a valid SI at all. 

 

VII. REPOSSESSION RIGHT 

 

Rigos Tip:  Know the new repossession and disposition sale process which go into effect on July 1, 2001 for any 

SI.  Usually the call of the question is from the creditor‘s standpoint.  This is the essence of any Article 9 question. 

 

 A. Retention of Collateral 

 

  1. Repossession Details:  An attached creditor has the right to repossess the collateral from the 

debtor with or without judicial process; self-help is authorized.  If the creditor‘s security interest is perfected, the 

repossession right is also good against third-party transferees.  The creditor is allowed a limited privilege against 

the tort of trespass to enter onto the debtor‘s property.  The entering must be reasonable under the circumstances as 

to time and extent, and not involve a breach of the peace.  [§ .609] 

 

  2. Retention Requirements:  Following repossession, the creditor may propose to simply retain the 

collateral [strict foreclosure] and waive any deficiency against the debtor.  Written notice of this proposal must be 

sent to the debtor and any other known secured parties of record.  Partial strict foreclosure with the affirmative 

consent of the debtor is also allowed.  If the debtor or a junior lienholder objects to retention within 20 days, the 

secured party must hold a disposition sale.  The creditor himself may also elect to conduct a disposition sale of the 

collateral.  Such a disposition sale liquidates the repossessed assets.  [§ .620 - .622] 

 

  3. Bankruptcy Exception:  The Federal Bankruptcy Court issues an automatic ―stay‖ when a 

bankruptcy petition is filed.  This stops all creditor actions against the collateral owned by the debtor.  The secured 

party must file a motion seeking relief before she can repossess or dispose of the collateral. 

 

 B. Disposition Sale 

 

 The creditor is allowed to conduct a non-judicial disposition sale of the collateral and obtain a deficiency 

judgment against the debtor.  The Code specifies the required procedures which must be followed. 

 

  1. Sale Details:  The liquidating creditor must conduct a lien search and notify the debtor and other 

perfected parties by sending authenticated notice of the time and place of the disposition sale at least 10 days prior 

to the sale.  [§ .611]  The disposition sale may be public or private.  The creditor may purchase the collateral in a 

public sale [§ .610(c)], but significantly low price sales to a related party or affiliate organization are subject to 

special judicial scrutiny.  [§ .615(f)]  A debtor may redeem the collateral by tendering the full balance plus 

repossession expenses prior to the disposition sale.  [§ .623] 

 

  2. Reasonable Aspects:  Every aspect of the disposition sale including the method, manner, time, 

place and terms must be commercially reasonable.  [§ .610(b)]  Industry practices would determine if this standard 

is met.  This right may not be waived.  If the secured party‘s compliance is placed at issue, the creditor has the 
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burden to show ―reasonableness.‖  A secured party who fails to adhere to this standard or fails to give the required 

notification is liable for actual damages; if consumer goods, this may be up to 10% of the debt.  [§ .625(c)(2)] 

 

  3. Creditor Warranty:  Under the new law, the creditor warrants title, possession, and quiet 

enjoyment to the disposition sale purchaser unless expressly disclaimed at the sale.  [§ .610(d) and (e)] 

 

  4. Proceeds Application:  Disposition proceeds are applied first to the costs of repossession and 

disposition sale expenses; second to the indebtedness owed to the creditor conducting the sale. 

 

  5. Other Creditors’ Security Interests:  There may be other creditors who have existing security 

interests in the collateral sold at the disposition sale.  It is important that you distinguish between junior and senior 

creditors as they pertain to a disposition sale on the exam.   

 

   a. Senior Interests:  Senior-superior interests created prior to the interest of the liquidating 

creditor are not discharged.  They survive the disposition sale as a priority lien against the collateral.   

 

   b. Junior Interests:  Junior-subordinate interests receive any proceeds above the amount due 

the liquidating creditor.  The purchaser of the collateral at a disposition sale takes free and clear of everything 

except senior interests.  All subordinate interests are discharged.  [§ .617(a)(3) and .622(b)] 

 

  6. Surplus and Deficiency:  Any surplus must be returned to the debtor.  A deficiency judgment 

against the debtor is also possible if the collateral brings less than the debt. [§ .608(a)(4)] 

 

 C. 60% Payment by Debtor 

 

 The creditor must hold a disposition sale within 90 days of repossession if the debtor has paid at least 60% 

of the price for consumer goods.  This right may be waived by the debtor after default. [§ .620(e)]  The secured 

party must submit to the debtor a record of the surplus or deficiency calculation.  [§ .616] 

 

 D. Unauthorized Sale, Removal, or Conversion 

 

 A debtor is guilty of a gross misdemeanor if they sold, removed, concealed, or converted collateral upon 

which a security agreement exists.  This must be done without permission of the secured party and with intent to 

hinder, delay, or defraud the collateral rights of the secured party.  [RCW 9.45.060]  A knowing recipient of such 

property commits a misdemeanor.  [RCW 9.45.090] 

 

Rigos Tip:  Discuss potential misdemeanor charges if the secured collateral is wrongfully converted. 

 

VIII. PRIORITY RULES 

 

 After determining the classification of the security interest, the next step is deciding which interests have 

priority in each piece of collateral.  The laws of the jurisdiction where the collateral is located control the rights of 

competing claimants [§ .301].  Within each below category, apply the ―first in time, first in right‖ approach.  

 

Rigos Tip:  Look for these PMSI:  a seller of the goods or a bank advancing funds to purchase specific collateral.  

If a PMSI, look at the collateral category.  Equipment is subject to the 20-day grace period for perfection by filing 

and consumer goods are eligible for perfection by mere attachment. 

 

 A. First to Attach 

 

 If no creditor has perfected (or perfection failed), the priority would be determined by which interest 

attached first.  Attachment occurs at the earliest time all three of the requirements are met:  A Security Agreement, 

Rights in Collateral, and Value Given.  [§ .322(a)(3)] 

 

 B. Perfection Prevails over Attachment 

 

 Any method of perfection will prevail over creditors whose security interest has only attached.  This 

includes proceeds if the security interest in the original collateral was perfected or if a proceeds perfection in non-

cash collateral occurs within 20 days of the collateral disposition date.  [§ .315(d)]  For deposit accounts and  

letters of credits, control will triumph over any other method of perfection.  [§ .322(d)] 
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 C. Competing Perfected Interests 

 

 The priority between competing perfected creditors is usually a question of ―first in time, first in right.‖  

The earlier of the first to file or to perfect has a priority claim to the collateral.  [§ .322(a)(1)] 

 

  1. PMSI Two Advantages:  Remember the 20-day grace rule (PMSI and non-inventory) and 

perfection by mere attachment (PMSI and consumer goods).  [§ .324(a)] 

 

  2. Inventory PMSI v. Non-PMSI:  A perfected PMSI inventory creditor will prevail if they notify 

the prior perfected non-PMSI creditor (asserting a claim under an after-acquired clause).  [§ .324(b)] 

 

D. Judgment Creditor 

 

 A judgment creditor perfects on the date the judgment is registered at the county seat.  The judgment 

becomes a lien on all the debtor‘s real property and related fixtures in the county.  The judgment creditor must 

actually levy to perfect an interest in personal property.  [RCW 4.56.190] 

 

 E. Bankruptcy Trustee 

 

 A bankruptcy trustee becomes perfected as of the date the petition is filed in federal bankruptcy court.  

This priority attaches to any collateral in which a valid perfection was not previously accomplished.  

 

 F. Unsecured Creditor 

 

 Unsecured creditors are the lowest priority in liquidation; they are termed ―general‖ creditors if the debtor 

is in bankruptcy.  ―Oral SI‖ are ineffective and such creditors fall into this category.  In most liquidations, 10 cents 

on the dollar may be a good recovery. 

 

 G. Exceptions to Priorities  RAP  

 

 There are three big exceptions or ―super priorities‖ to the above rules: 

 

  1. Retail Inventory:  Except for farm products purchased from a farmer, a retail buyer of inventory 

in the ordinary course of business (BIOCOB) takes the title and ownership free and clear of any senior interest 

created by her seller.  Therefore any sale by a retailer conveys title to the buyer free from any claims of the 

retailer‘s creditors.  An example is the purchase of a sweater from a department store.  [§ .320(a)] 

 

   a. Buyer in the Ordinary Course:  The retail buyer must be purchasing inventory in the 

ordinary course of business from a person who sells that kind of goods.  This excludes a purchaser at a bulk sale.  

The new law also specifies that purchases from a pawnbroker do not qualify for the exclusion; such purchasers 

take subject to a prior interest.  [UCC 1-201(9)] 

 

   b. Collateral Category Irrelevant:  Notice this result applies regardless of the use of the 

collateral in the hands of the buyer. 

 

   c. Actual Knowledge Irrelevant:  If consumer goods, this rule of unencumbered title usually 

applies even if the buyer has actual knowledge of the existence of the prior security interest.   

 

   d. Prior Filing Irrelevant:  Finally, even if there was a prior filing by a secured creditor, the 

retail buyer of inventory takes the collateral free and clear. 

 

   e. Entrusting to a Merchant:  It follows that any entrusting to a merchant or bailee who 

ordinarily deals in goods of that type (as inventory) empowers him to transfer all ownership rights to a buyer in the 

ordinary course of business.  Such purchasers take free and clear of any prior security interest.   

 

   f. Farm Products:  To take free and clear, the purchase must be from other than the farmer, 

such as a roadside stand or grocery store. 

 

Rigos Tip:  The retail purchaser exception is heavily tested.  Often the facts state that the retail buyer knew of the 

prior secured interest.  Even unclean hands will not defeat this super-priority. 
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  2. Adding Value to Collateral  Laborer’s and Materials Liens:  This exception applies to both 

the personal labor performed by workmen and materials furnished by suppliers which have added value to the 

collateral.  The collateral is worth more because of their labor and/or material so it is equitable that the prior 

security interest should stand junior to the charges which have created the increase in value.  [§ .333] 

 

   a. Chattel Liens:  Every person or firm that has performed labor or furnished material in the 

construction or repair of any chattel has a lien.  Labor is given a priority over material.  The chattel lien right is 

effective even if the collateral is returned to the debtor.  [RCW 60.08 et seq.] 

 

Rigos Tip:  The UCC model statute extinguishes the super-priority if the collateral is returned to the debtor.  

Washington law is thus more favorable to the mechanic.  

 

    1) Filing of Lien:  The lien claimant must file a formal lien notice with the Department of 

Licensing within 90 days of the last day of work.  Absent timely filing, the lien is extinguished. 

 

    2) Lien Priority:  The lien is superior to any interest which attached previously that was 

not perfected.  The lien is also superior to any interest created subsequent to the labor or material being provided.  

To override a prior perfected interest, the statute must so authorize.  Examples are liens on timber and a processor 

of agricultural products (crops or hay) which are superior to a prior perfected interest.  [RCW 60.13] 

 

Rigos Tip:  Under Washington law, a typical labor or material lien is senior to any interest except a prior perfected 

security interest.  Many states allow a priority over all prior security interests, including those perfected. 

 

    3) Filing and HDC Exception:  If the lienholder does not file in 90 days, a new chattel 

owner who acquires title for value in good faith and without actual notice takes free and clear of the lien interest. 

 

   b. Warehouse and Carrier Lien:  A warehouseperson or public carrier has a lien for storage 

and transportation charges.  This lien is lost if the lienholder voluntarily redelivers the collateral to the owner.  

[UCC 7.209 and 7.307]  There is also a federal maritime lien which is given a super-priority. 

 

   c. Lien Foreclosure:  The secured lienholder‘s priority interest must be formally executed 

upon.  This may require that a disposition sale of the debtor‘s assets be held.  The lienholder must give prior notice 

of the legal action to the debtor and any other secured parties. 

 

  3. Preferential Bankruptcy Interests Avoided:  The Federal Bankruptcy law may have an impact 

on a secured interest.  When a bankruptcy petition is filed, the bankruptcy court appoints a trustee to represent the 

unsecured or general creditors.  The bankruptcy court has the power to set aside a debtor‘s bargain sales of assets 

and any SI given in payment for antecedent debts on the eve of bankruptcy.  

 

   a. Asset Bargain Sale:  This is a transfer of assets for less than full and fair consideration.  This 

will also usually constitute the unauthorized sale or conversion misdemeanor [RCW 9.45.090] discussed above. 

 

   b. Preferential SI Given:  The debtor granting the SI must have owed an antecedent debt to the 

creditor receiving the SI.  This potential to set aside does not apply to a current transaction such as a purchase of 

new collateral and giving back a security interest (PMSI). 

 

   c. 90 Days from Petition:  This window usually applies to a sale or SI given in the 90 day 

period immediately preceding the bankruptcy petition date.   

 

   d. One Year Extension:  The 90 day time period is expanded to one year if the transferee is an 

―insider,‖ a related party, or if the transfer was fraudulent. 

 

   e. Interest Voided:  If the above requirements are met, the trustee files a motion with the 

bankruptcy judge.  The judge may void the sale or security interest so the asset is available to the unsecured 

creditors. 

 

Rigos Tip:  Look for an insolvent debtor who sold an asset at a bargain price or gave an SI to provide collateral 

for a previous (antecedent) obligation on the eve of filing the bankruptcy petition.  
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ARTICLE 9  SECURED TRANSACTIONS 
 

EXAM APPROACH TO ESSAY ANSWERS 

 

 

 A. Overall Coverage 

 

 The typical exam question facts involve one debtor (usually a businessman or farmer), three or four 

creditors who provide collateral and/or cash loans to the debtor, and one or two transferees who receive items of 

collateral from the debtor.  The most effective approach is to begin by discussing the four subjects of collateral 

categories, purchase money security interest, attachment, and perfection.  Then analyze each creditor‘s security 

interest (SI) in their collateral (did they attach or perfect?).  Conclude who has priority in each item of collateral 

(usually a time line approach).  For the creditors with priority include a brief discussion of their right of execution 

(―strict foreclosure,‖ or disposition sale details).  Finally, analyze any transferee‘s position. 

 

 B. Basic Information 

 

 It is usually helpful to begin by covering the black letter law first in five short paragraphs. 

 

  1. Controlling Law:  The Washington variety of Revised Article 9 of the UCC governs security 

interests (SI) in collateral including personal property, fixtures, agricultural liens, and certain intangibles.   

 

  2. Collateral:  The UCC tangible collateral categories are inventory, equipment, consumer goods, 

farm products, manufactured homes, and the proceeds therefrom.  The UCC intangible collateral categories 

include instruments, documents of title, chattel paper, accounts, deposit accounts, investment property, 

commercial tort claims, letter of credit rights, policy of insurance, and general intangibles. 

 

  3. PMSI:  A Purchase Money Security Interest (PMSI) has a ―close nexus‖ with the collateral such 

as a seller who takes back paper or a bank loaning money to buy a particular piece of collateral.  A working capital 

loan does not qualify.  A PMSI is allowed to perfect by mere attachment for consumer goods and has a 20-day 

grace period to perfect non-inventory by filing. 

 

  4. Attachment:  Attachment gives the creditor rights against the debtor, the collateral, and third 

parties who know of the SI.  This requires a security agreement, the debtor to have rights in the collateral, and 

value given by the creditor. 

 

  5. Perfection:  Perfection protects the creditor‘s SI against other SI, most transferees for value, and 

the bankruptcy trustee.  Perfection may be achieved by attachment plus one of the following: possession, control, 

filing (in the debtor‘s principle state), mere attachment, or title certificate.  Certain collateral must be perfected 

using certain methods.  Your discussion should be expanded to cover the detailed rules of the perfection method(s) 

used in the question. 

 

 C. Skeleton for Analysis 

 

 Creditor         Attached/          Filing Effective 

 Entity    PMSI     Collateral  Perfected      By       Date      Date    

 

 The best approach is to examine every creditor‘s position in a separate short paragraph.  In analyzing the 

question use the left margin alongside the facts to write the creditor‘s name and whether they are a PMSI.  In the 

right margin write the collateral category and the date the creditor attached and/or perfected. 

 

 D. Question Facts 

 

 On 7/5. Friendly Finance lent Abe $100,000 and took a written security interest in ―all collateral‖ signed 

by Abe.  Friendly filed at the Pierce County, Washington, Recorder‘s office. 

 

 On 7/8, Abe received approval for a bank business loan to purchase a computer and for general working 

capital purposes.  On 7/10, Abe received the cash and signed the bank‘s loan contract, security agreement, and 

financing statement which included ―a Compact computer model ASST, all existing equipment, and after-acquired 

collateral.‖  The bank‘s financing statement form was filed on 7/12 in Olympia.   
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 On 7/15, Acme Equipment filed a financing statement covering a 7/8 delivery of equipment on credit to 

Abe.  On 7/25, Ida Inventory delivered inventory to Abe without filing or notifying the bank.  Abe orally agreed 

this inventory would be subject to a security interest in favor of Ida Inventory. 

 

 On 8/1, Abe sold the computer to a computer shop; the next day the computer shop sold the same computer 

to a retail buyer.  On 8/2, Abe filed bankruptcy and the trustee is alleging that the previous two conveyances were 

fraudulent and that one of the transferees was a related party.  Which creditor has priority to the collateral in 

liquidation? 

SKELETON 

 

Creditor  Entity PMSI Collateral Attached/Perfected   By  Filing Date  Effective Date 

FrFin (FF). N All Not Attached/not Perf. ARV 7/5 7/5 

Bank (B) Y Computer Perfected Filing 7/12 7/10 

Bank (B) N After-acquired Perfected Filing 7/12 7/12 

Acme Eq. (AE) Y Equipment Perfected Filing 7/15 7/8 

I. Inventory (II) Y Inventory Neither    

Bank/Trustee (B) N All Assets Perfected Auto 8/2 ? 

 

 E. Model Answer 

 

 Controlling Law:  The Washington variety of Article 9 of the UCC governs security interests (SI) in 

collateral including personal property, fixtures, agricultural liens, and certain intangibles.   

 Collateral:  The UCC tangible collateral categories are inventory, equipment, consumer goods, farm 

products, and manufactured homes, and the proceeds therefrom.  There are also intangible collateral categories 

including instruments, documents of title, chattel paper, accounts, deposit accounts, investment property, 

commercial tort claims, letter of credit rights, policy of insurance and general intangibles. 

 PMSI:  A Purchase Money Security Interest (PMSI) has a ―close nexus‖ with the collateral such as a seller 

who takes back paper or a bank loaning money to buy a particular piece of collateral.  A working capital loan does 

not qualify.  A PMSI is allowed to perfect by mere attachment for consumer goods and has a 20-day grace period 

to perfect non-inventory collateral by filing. 

 Attachment:  Attachment gives the creditor rights against the debtor, the collateral, and third parties who 

know of the SI.  This requires a SA authenticated by the debtor which identifies the collateral, the debtor to have 

rights in the collateral, and value given by the creditor. 

 Perfection:  Perfection protects the creditor‘s SI against other SIs, most transferees for value and the 

bankruptcy trustee.  Perfection may be achieved by attachment plus one of the following: possession, control, 

filing the financing statement (FS) (in the debtor‘s principle state), mere attachment (consumer goods and PMSI), 

or title certificate.  Certain collateral must be perfected using certain methods. 

 Friendly Finance (FF) was not a PMSI, so not eligible for the 20-day grace rule.  FF attached on 7/5 since 

this is the date the creditor gave value.  ―All collateral‖ is too generic a description in a SA but qualifies in the FS. 

The creditor filed locally rather than centrally as required for goods; this was not an interest attached to land.  This 

is ineffective to perfect a SI except as against other creditors with knowledge of the improper filing. 

 Bank (B) has a ―dual status‖ as a PMSI for the computer equipment collateral, but a non-PMSI for all 

existing equipment and after-acquired collateral.  Perfection by filing the FS for the computer related back and was 

effective on the date of attachment under the 20-day grace rule allowed a PMSI for non-inventory collateral.  For 

the other collateral, perfection was effective 7/12 since B was not a PMSI for such collateral. 

 Acme Equipment (AE) was a PMSI since they sold the collateral and took back a receivable.  Because the 

collateral was non-inventory equipment, the 20-day grace period allows perfection back to the date of attachment. 

 Ida Inventory (II) was a PMSI, but failed to even acquire a SI which is required for attachment.  An oral SI 

is no SI at all; any attached creditor beats II. 

 The 8/1 disposition by the debtor was unauthorized constituting a misdemeanor under Washington law; if 

the computer shop knew, they are also guilty.  If the original creditor was perfected, any traceable cash would be 

deemed ―proceeds‖ and subject to B‘s perfected interest.  Since the non-pawnshop transferee sold the collateral to 

a retail purchaser in the ordinary course of business, the retail buyer takes free and clear of all prior SIs. 

 The bankruptcy trustee has the power to set aside a bargain sale of assets if full value was not received by 

A or a security interest was given on account of an antecedent debt.  The 90-day window is extended to one year if 

the transferee was a related party.  Here, both financing statements were filed after May 2 so they are within the 90 

day window period and thus could possibly be set aside. 

 If the B‘s SI is not set aside, it has a perfected SI in the Compact computer they provided the financing for 

and all ―after-acquired‖ collateral.  AE is perfected in the equipment they sold. 

creditors. 
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SECTION 3 

 

UCC  SECURED TRANSACTIONS 

 

Multiple Choice Questions 
 

 

1. A security agreement is a contract between a 

debtor and a creditor.  Which of the below is an 

incorrect statement? 

 (A) The agreement may refer to the category of 

goods collateral as inventory, equipment, 

consumer goods, or farm products with the 

primary use controlling. 

 (B) The agreement may provide for proceeds 

and after-acquired property to be subject to 

the collateral claims of the secured party. 

 (C) A security agreement is only one of the 

three requirements for attachment. 

 (D) It must be authenticated by both the debtor 

and the creditor. 

 

2. Attachment under Article 9 of the Uniform 

Commercial Code applies primarily to the rights of 

 (A) Third party creditors. 

 (B) Parties to secured transactions. 

 (C) Holders in due course. 

 (D) Warehousemen. 

 

3. Which of the following requirements is not 

necessary in order to have a security interest attach? 

 (A) The debtor must have rights in the 

collateral.  

 (B) There must be a proper filing.  

 (C) Value must be given by the creditor.  

 (D) The creditor must take possession and the 

debtor must authenticate a security 

agreement which describes the collateral.  

 

4. Lombard, Inc., manufactures exclusive designer 

apparel.  It sells through franchised clothing stores on 

consignment, retaining a security interest in the 

goods.  Gifford is one of Lombard‘s franchisees 

pursuant to a detailed contract signed by both 

Lombard and Gifford.  In order for the security 

interest to be valid against Gifford with respect to the 

designer apparel in Gifford‘s possession, Lombard 

 (A) Must retain title to the goods. 

 (B) Does not have to do anything further. 

 (C) Must file a financing statement. 

 (D) Must perfect its security interest. 

 

5. Brian purchased an automobile from Robinson 

Auto Sales under a written contract by which 

Robinson obtained a security interest to secure 

payment of the purchase price.  Robinson reserved the 

right to repossess the automobile if Brian failed to 

make any of the required ten payments.  Ambrose, an 

employee of Robinson, was instructed to repossess 

the automobile on the ground that Brian had defaulted 

in making the third payment.  Ambrose took 

possession of the automobile and delivered it to 

Robinson.  It was then discovered that Brian was not 

in default.  Which of the following is incorrect? 

 (A) Brian has the right to regain possession of 

the automobile and to collect damages.  

 (B) Brian may sue and collect from either 

Robinson or Ambrose.  

 (C) If Ambrose must pay in damages, he will 

be entitled to indemnification from 

Robinson.  

 (D) Ambrose is not liable for the wrongful 

repossession of the automobile since he was 

obeying the direct order of Robinson.  

 

6. In the course of an examination of the financial 

statements of Control Finance Company for the year 

ended September 30, the auditors learned that the 

company has just taken possession of certain 

equipment from Brown, a debtor in default. Brown 

had previously borrowed $60,000 from Control 

secured by a security interest in the equipment.  The 

amount of the loan outstanding is $30,000.  Which of 

the following is correct regarding the rights of Control 

and Brown? 

 (A) Control is not permitted to sell the 

repossessed equipment at private sale.  

 (B) Brown has no right to redeem the collateral 

at any time once possession has been taken.   

 (C) Control is not entitled to retain the 

collateral it has repossessed in satisfaction 

of the debt even though it has given written 

notice to the debtor and he consents.   

 (D) Brown is not entitled to a compulsory 

disposition of the collateral.  

 

7. The Uniform Commercial Code contains 

numerous provisions relating to the rights and 

remedies of the parties upon default.  With respect to 

a buyer, these provisions may 

 (A) Not be varied even with the agreement of 

the buyer.  

 (B) Only be varied if the buyer is apprised of 

the fact and initials the variances in the 

agreement.  

 (C) Not be varied insofar as they require the 

secured party to account for any surplus 

realized on the disposition of collateral 

securing the obligation.  

 (D) All be varied by agreement as long as the 

variances are not manifestly unreasonable.  

 

8. Two Uniform Commercial Code concepts 

relating to secured transactions are ―attachment‖ and 

―perfection‖.  Which of the following is correct in 
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connection with the similarities and differences 

between these two concepts? 

 (A) They are mutually exclusive and wholly 

independent of each other. 

 (B) Attachment relates primarily to the rights 

against the debtor and perfection relates 

primarily to the rights against third parties. 

 (C) Satisfaction of one automatically satisfies 

the other. 

 (D) It is not possible to have a simultaneous 

attachment and perfection. 

 

9. The Town Bank makes collateralized loans to its 

customers at 1% above prime on securities owned by 

the customer, subject to existing margin requirements.  

In doing so, which of the following is correct? 

 (A) Notification of the issuer is necessary in 

order to perfect a security interest.  

 (B) Filing is a permissible method of perfecting 

a security interest in the securities if the 

circumstances dictate.  

 (C) Any dividend or interest distributions 

during the term of the loan belong to the 

bank.   

 (D) A perfected security interest in the 

securities can only be obtained by 

possession. 

 

10. A purchase money security interest 

 (A) May be taken or retained only by the seller 

of collateral.  

 (B) Is exempt from the Uniform Commercial 

Code's filing requirements. 

 (C) Entitles the person who is the original 

purchase money lender to certain additional 

rights and advantages, which are 

nontransferable.  

 (D) Entitles the purchase money lender to a 

priority through a 20-day grace period for 

filing if the collateral is not inventory. 

 

11. On May 1, Friendly Company sold equipment 

to one of your clients.  Your client signed the security 

agreement and a $10,000 promissory note on May 3.  

On May 4, Friendly delivered the equipment.  On 

May 5, your client signed the financing statement 

(UCC 1).  It was properly filed on May 7.  The 

effective date of Friendly‘s perfection was 

 (A) May 1, because that was when the client 

had rights in the collateral. 

 (B) May 3, because that was when the debt 

instrument was signed. 

 (C) May 4, because it was the date the three 

attachment requirements were satisfied 

under the 20-day grace period. 

 (D) May 7, because it was the date the 

financing statement was filed. 

 

12. On October 1, Winslow Corporation obtained a 

loan commitment of $250,000 from Liberty National 

Bank.  Liberty filed a financing statement on October 

2.  On October 5, the $250,000 loan was 

consummated and Winslow signed a security 

agreement granting the bank a security interest in 

inventory, accounts receivable, and proceeds from the 

sale of the inventory and collection of the accounts 

receivable.  Liberty‘s security interest was perfected 

 (A) On October 1. 

 (B) On October 2. 

 (C) On October 5. 

 (D) By attachment. 

 

13. Dix Laboratories, Ltd., manufactures medical 

equipment for sale to medical institutions and 

retailers.  Dix also sells directly to consumers in its 

wholly-owned retail outlets.  Dix has created a 

subsidiary, Dix Finance Corporation, for the purpose 

of financing the purchase of its products by the 

various customers.  In which of the following 

situations does Dix Finance not have to file a 

financing statement to perfect its security interest 

against competing creditors in the equipment sold by 

Dix? 

 (A) Sales made to consumers who purchase for 

their own personal use.  

 (B) Sales made to retailers who in turn sell to 

buyers in the ordinary course of business.  

 (C) Sales made to any buyer when the 

equipment becomes a fixture.  

 (D) Sales made to medical institutions.  

 

14. Futuristic Appliances, Inc., sells various brand 

name appliances at discount prices. Futuristic 

maintains a large inventory which it obtains from 

various manufacturers on credit.  These manufacturer-

creditors have all filed and taken secured interests in 

the appliances and proceeds therefrom which they 

have sold to Futuristic on credit.  Futuristic in turn 

sells to hundreds of ultimate consumers; some pay 

cash but most buy on credit.  Futuristic takes a 

security interest but does not file a financing 

statement for credit sales.  Which of the following is 

correct? 

 (A) The appliance manufacturers can enforce 

their secured interests against the 

appliances in the hands of the purchasers 

who paid cash for them.  

 (B) A subsequent sale by one of Futuristic‘s 

customers to a bona fide purchaser will be 

subject to Futuristic‘s secured interest.  

 (C) The appliances in Futuristic‘s hands are 

consumer goods.  

 (D) Since Futuristic takes a purchase money 

security interest in the consumer goods 

sold, its security interest is perfected upon 

attachment. 

 

15. Johnstone Hardware Company sold a $450 drill 

press to Markum for use in his home workshop.  

Markum paid 20% initially and promised to pay the 

balance in monthly installments over a period of one 

year.  Johnstone took a purchase money security 
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interest in the drill press to secure payment.  Markum 

promised not to sell or otherwise transfer the drill 

press without Johnstone‘s consent.  Johnstone did not 

file a financing statement in connection with the 

transaction.  Markum subsequently found himself 

hard pressed to make the payments and defaulted.  He 

then sold the drill press to his neighbor Harper for 

$250 without disclosing Johnstone‘s interest and 

without Johnstone‘s consent.  Under the 

circumstances 

 (A) The security agreement need not be in 

writing and authenticated in order to be 

valid since the purchase price of the drill 

press is less than $500.  

 (B) No one can obtain superior rights to the 

drill press in that transfer of the press was 

prohibited without Johnstone‘s consent.  

 (C) Johnstone‘s security interest is perfected 

against the other creditors of Markum, but 

not against Harper.  

 (D) Harper would take the drill press free of 

Johnstone‘s security interest even if 

Johnstone had filed.  

 

16. Clearview Manufacturing, Inc., sells golf 

equipment to wholesale distributors, who sell to 

retailers, who in turn sell to golfers.  In most 

instances, the golf equipment is sold on credit with a 

security interest in the goods taken by each of the 

respective sellers.  With respect to the above 

described transactions 

 (A) The only parties who qualify as purchase 

money secured parties are the retailers. 

 (B) The security interests of all of the parties 

remain valid even against good faith 

purchasers despite the fact that resale was 

contemplated. 

 (C) Except for the retailers, all of the sellers 

must file or have possession of the goods in 

order to perfect their security interests. 

 (D) The golf equipment is inventory in the 

hands of all the parties involved. 

 

17. The Gordon Manufacturing Company 

manufactures various types of lathes.  It sold on credit 

25 general use lathes to Hardware City, a large retail 

outlet.  Hardware City sold one of the lathes to 

Johnson for use in his home repair business, reserving 

a security interest for the unpaid balance.  However, 

Hardware City did not file a financing statement.  

Johnson‘s creditors are asserting rights against the 

lathe.  Which of the following statements is correct? 

 (A) The lathe is a consumer good in Johnson‘s 

hands. 

 (B) No filing was necessary to perfect a 

security interest in the lathe against 

Johnson‘s creditors.   

 (C) Gordon Manufacturing could assert rights 

against the lathe sold to Johnson in the 

event Hardware City defaults in its 

payments.   

 (D) The lathe was inventory in both Gordon 

and Hardware‘s hands and is equipment in 

Johnson‘s, and both Gordon and Hardware 

City must file to perfect their interests. 

 

18. The Secured Transactions Article of the Code 

recognizes various methods of perfecting a security 

interest in collateral.  Which of the following is not 

recognized by the Code? 

 (A) Filing.   

 (B) Possession or control.   

 (C) Consent.   

 (D) Attachment. 

 

19. Hathaway purchased from Rustic Hardware a 

new lathe for his home workshop for cash.  Two 

weeks later, Hathaway was called by the Shuster 

Loan Company.  Shuster explained to Hathaway that 

it had been financing Rustic‘s purchases from the 

manufacturers and that to protect its interest it had 

obtained a perfected security interest in Rustic‘s entire 

inventory of hardware and power tools, including the 

lathe which Hathaway bought.  Shuster further 

explained that Rustic had defaulted on a payment due 

to Shuster, and Shuster intended to assert its security 

interest in the lathe and repossess it unless Hathaway 

was willing to make payment of $220 for a release of 

Shuster‘s security interest.  If Hathaway refuses to 

make the payment, which of the following is correct? 

 (A) Shuster‘s security interest in the lathe in 

question is invalid against all parties unless 

its filing specifically described and 

designated the particular lathe Hathaway 

purchased. 

 (B) Hathaway must pay the $220 or the lathe 

can be validly repossessed and sold to 

satisfy the amount Rustic owes Shuster and 

any excess paid to Hathaway. 

 (C) Hathaway will not take free of Shuster‘s 

security interest if he was aware of said 

interest at the time he purchased the lathe. 

 (D) Even if Hathaway had both actual notice 

and constructive notice via recordation of 

Shuster‘s interest, he will prevail if Shuster 

seeks to repossess the lathe. 

 

20. Thrush, a wholesaler of television sets, 

contracted to sell 100 sets to Kelly, a retailer.  Kelly 

signed a security agreement with the 100 sets as 

collateral.  The security agreement provided that 

Thrush‘s security interest extended to the inventory, 

to any proceeds therefrom, and to the after-acquired 

inventory of Kelly.  Thrush properly filed his security 

interest.  Later, Kelly sold one of the sets to Haynes 

who purchased with knowledge of Thrush‘s perfected 

security interest.  Haynes gave a note for the purchase 

price and signed a security agreement using the set as 

collateral.  Kelly is now in default.  Thrush can 

 (A) Not repossess the set from Haynes, but is 

entitled to any payments Haynes makes to 

Kelly on his note. 
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 (B) Repossess the set from Haynes as he has a 

purchase money security interest. 

 (C) Repossess the set as his perfection is first, 

and first in time is first in right. 

 (D) Repossess the set in Haynes‘ possession 

because Haynes knew of Thrush‘s perfected 

security interest at the time of purchase. 

 

21. The identification and description of the 

collateral cannot be too vague.  Under the Revised 

2001 Act, which of the following collateral is 

properly described in the Security Agreement (SA) 

and Financing Statement (FS)? 

     SA FS 

 (A) ―All assets‖ No Yes 

 (B) ―Security Account‖ Yes No 

 (C) ―All equipment‖ No No 

 (D) ―Tort Claim‖ Yes Yes 

 

22. On November 10 Cutter, a dealer, purchased 

100 lawnmowers.  This comprised Cutter‘s entire 

inventory and was financed under an agreement with 

Town Bank which gave the bank a security interest in 

all lawnmowers on the premises, all future acquired 

lawnmowers, and the proceeds of sales.  On 

November 15, Town Bank filed a financing statement 

that adequately identified the collateral.  On 

December 20, Cutter sold one lawnmower to Wills 

for family use and five lawnmowers to Black for its 

gardening business.  Which of the following is 

correct? 

 (A) The security interest may not cover after-

acquired property even if the parties so 

agree. 

 (B) The lawnmower sold to Wills would not 

ordinarily continue to be subject to the 

security interest. 

 (C) The lawnmowers sold to Black would 

ordinarily continue to be subject to the 

security interest. 

 (D) The security interest does not include the 

proceeds from the sale of the lawnmowers 

to Black. 

 

23. Retailer Corp. was in need of financing.  To 

secure a loan, it made an oral assignment of its 

accounts receivable to J. Roe, a local investor, under 

which Roe loaned Retailer on a continuing basis, 90% 

of the face value of the assigned accounts receivable.  

Retailer collected from the account debtors and 

remitted to Roe at intervals.  Before the debt was 

paid, Retailer filed a petition in bankruptcy. Which of 

the following is correct? 

 (A) As between the account debtors and Roe, 

the assignment is not an enforceable 

security interest.   

 (B) Roe is a secured creditor to the extent of the 

unpaid debt.   

 (C) Other unpaid creditors of Retailer Corp. 

who knew of the assignment are bound by 

its terms.   

 (D) An assignment of accounts, to be valid, 

requires the debtors owing the accounts to 

be notified. 

 

24. Attachment and perfection will occur 

simultaneously when 

 (A) The security agreement so provides. 

 (B) There is a purchase money security interest 

taken in inventory. 

 (C) Perfection is by possession. 

 (D) The goods are sold on consignment. 

 

25. Gilbert borrowed $10,000 from Merchant 

National Bank and signed a negotiable promissory 

note which contained an acceleration clause.  In 

addition, securities valued at $11,000 at the time of 

the loan were pledged as collateral.  Gilbert has 

defaulted on the loan repayments.  At the time of 

default, $9,250, plus interest of $450, was due, and 

the securities had a value of $8,000.  Merchant 

 (A) Must first proceed against the collateral 

before proceeding against Gilbert 

personally on the note. 

 (B) Can not invoke the acceleration clause in 

the note until ten days alter the notice of 

default is given to Gilbert. 

 (C) Must give Gilbert 30 days after default in 

which to refinance the loan. 

 (D) Is entitled to proceed against Gilbert on 

either the note or the collateral or both. 

 

26. Perfection of a security interest permits the 

secured party to protect its interest by 

 (A) Avoiding the need to file a financing 

statement. 

 (B) Preventing another creditor from obtaining 

a security interest in the same collateral. 

 (C) Establishing priority over the claims of 

most subsequent secured creditors. 

 (D) Denying the debtor the right to possess the 

collateral. 

 

27. On June 15, Harper purchased equipment for 

$100,000 from Imperial Corp. for use in its 

manufacturing process.  Harper paid for the 

equipment with funds borrowed from Eastern Bank.  

Harper gave Eastern a security agreement and 

financing statement covering Harper‘s existing and 

after-acquired equipment.  On June 21, Harper was 

petitioned involuntarily into bankruptcy under 

Chapter 7 of the Federal Bankruptcy Code.  A 

bankruptcy trustee was appointed.  On June 23, 

Eastern filed the financing statement.  Which of the 

parties will have a superior security interest in the 

equipment? 

 (A) The trustee in bankruptcy, because the 

filing of the financing statement after the 

commencement of the bankruptcy case 

would be deemed a preferential transfer. 
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 (B) The trustee in bankruptcy, because the 

trustee became a lien creditor before 

Eastern perfected its security interest. 

 (C) Eastern, because it had a perfected purchase 

money security interest without having to 

file a financing statement. 

 (D) Eastern, because it perfected its security 

interest within the permissible time limits. 

 

28. On July 8, Ace, a refrigerator wholesaler, 

purchased 50 refrigerators.  This comprised Ace‘s 

entire inventory and was financed under an agreement 

with Rome Bank that gave Rome a security interest in 

all refrigerators on Ace‘s premises, all future acquired 

refrigerators, and the proceeds of sales.  On July 12, 

Rome filed a financing statement that adequately 

identified the collateral.  On August 15, Ace sold one 

refrigerator to Cray for personal use and four 

refrigerators to Zone Co. for its business.  Which of 

the following statements is correct? 

 (A) The refrigerators sold to Zone will be 

subject to Rome‘s security interest. 

 (B) The refrigerator sold to Cray will not be 

subject to Rome‘s security interest. 

 (C) The security interest does not include the 

proceeds from the sale of the refrigerators 

to Zone. 

 (D) The security interest may not cover after-

acquired property even if the parties agree. 

 

29. Under the UCC Secured Transactions Article 9 

if a debtor is in default under a payment obligation 

secured by goods, the secured party has the right to 

 

           Peacefully                         Sell the goods 

        repossess the   Reduce the   and apply the 

        goods without   claim to a   proceeds toward 

      judicial process   judgment        the debt    

 (A)    Yes              Yes            Yes 

 (B)     No               Yes            Yes 

 (C)    Yes              Yes            No 

 (D)    Yes              No             Yes 

 

30. Under the UCC Secured Transactions Article, 

which of the following statements is correct 

concerning the disposition of collateral by a secured 

creditor after a debtor‘s default? 

 (A) A good faith purchaser for value and 

without knowledge of any defects in the 

sale takes free of any subordinate liens or 

security interests. 

 (B) The debtor may not redeem the collateral 

after the default. 

 (C) Secured creditors with subordinate claims 

retain the right to redeem the collateral after 

the collateral is sold to a third party. 

 (D) The collateral may only be disposed of at a 

public sale. 

 

31. A party who filed a security interest in inventory 

on April 1 would have a superior interest to which of 

the following parties? 

 (A) A holder of a mechanic‘s lien whose lien 

was filed on March 15. 

 (B) A holder of a purchase money security 

interest in after acquired property filed on 

March 20. 

 (C) A purchaser in the ordinary course of 

business who purchased on April 10. 

 (D) A judgment lien creditor who filed its 

judgment on April 15. 

 

32. In what order are the following obligations paid 

after a secured creditor rightfully sells the debtor‘s 

collateral after repossession? 

 

I. Debt owed to any junior security holder. 

II. Secured party‘s reasonable sale expenses. 

III. Debt owed to the secured party. 

 

 (A) I, II, III. 

 (B) II, I, III. 

 (C) II, III, I. 

 (D) III, II, I. 

 

33. Winslow Co., which is in the business of selling 

furniture, borrowed $60,000 from Pine Bank.  

Winslow executed a promissory note for that amount 

and used all of its accounts receivable as collateral for 

the loan.  Winslow executed a security agreement that 

described the collateral.  Winslow did not file a 

financing statement.  Which of the following 

statements best describes this transaction? 

 (A) Perfection of the security interest occurred 

even though Winslow did not file a 

financing statement. 

 (B) Perfection of the security interest occurred 

by Pine having an interest in accounts 

receivable. 

 (C) Attachment of the security interest did not 

occur because Winslow failed to file a 

financing statement. 

 (D) Attachment of the security interest occurred 

when the loan was made and Winslow 

executed the security agreement. 

 

34. Non-inventory goods were purchased and 

delivered on June 15.  Several security interests exist 

on these goods.  Which of the following security 

interests has priority over the others? 

 (A) Security interest in future goods attached 

June 10. 

 (B) Security interest attached June 15. 

 (C) Security interest perfected June 20. 

 (D) Purchase money security interest perfected 

June 24.  

 

35. Under the UCC Secured Transactions Article, 

which of the following after-acquired property may 
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be attached to a security agreement given to a secured 

lender? 

 

  Inventory     Equipment    Consumer Goods 

 (A)    Yes              Yes                No 

 (B)    Yes              No                 No 

 (C)    No               Yes                Yes 

 (D)    No               No                 Yes 

 

36. Under the UCC Secured Transactions Article, 

what is the order of priority for the following security 

interests in store equipment? 

 

  I. Security interest perfected by filing on April 15. 

 II. Security interest attached on April 1. 

III. Purchase money security interest attached April 

11 and perfected by filing on April 20. 

 

 (A) I, III, II. 

 (B) II, I, III. 

 (C) III, I, II. 

 (D) III, II, I. 

 

Items 37 and 38 are based on the following: 

 

Drew bought a computer for personal use from Hale 

Corp. for $3,000.  Drew paid $2,000 in cash and 

signed a security agreement for the balance.  Hale 

properly filed the security agreement.  Drew defaulted 

in paying the balance of the purchase price.  Hale 

asked Drew to pay the balance.  When Drew refused, 

Hale peacefully repossessed the computer. 

 

37. Under the UCC Secured Transactions Article, 

which of the following remedies will Hale have? 

 (A) Obtain a deficiency judgment against Drew 

for the amount owed. 

 (B) Sell the computer and retain any surplus 

over the amount owed. 

 (C) Retain the computer over Drew‘s objection. 

 (D) Sell the computer without notifying Drew. 

 

38. Under the UCC Secured Transactions Article, 

which of the following rights will Drew have? 

 (A) Redeem the computer after Hale sells it. 

 (B) Recover the sale price from Hale after Hale 

sells the computer. 

 (C) Force Hale to sell the computer. 

 (D) Prevent Hale from selling the computer. 

 

39. Which of the following liens generally 

require(s) the lienholder to give notice of legal action 

before selling the debtor‘s property to satisfy the 

debt? 

 

  Mechanic‘s lien     Artisan‘s lien 

 (A)        Yes                   Yes 

 (B)        Yes                   No 

 (C)        No                    Yes 

 (D)        No                    No 

 

Items 40 to 42 are based on the following: 

 

David Debtor borrowed $100,000 from Ben Banker 

secured by a financing statement covering a high-

speed digital copier.  Banker filed the financing 

statement UCC 1 agreement which contained an 

―after-acquired inventory‖ clause.  Neither the 

security agreement nor the financing statement 

referred to ―proceeds‖.  Debtor traded the machine 

for a computer system and $5,000 cash. 

 

40. To have the right to the $5,000 cash, Ben 

Banker must 

 (A) Have filed a new financing statement 

within 10 days of the trade. 

 (B) Identify the cash proceeds within 10 days 

of the trade. 

 (C) Identify the cash proceeds. 

 (D) Notify other creditors. 

 

41. To have the right to the computer system, Ben 

Banker must 

 (A) Have filed a new financing statement 

within 10 days of the trade. 

 (B) Identify the non-cash proceeds within 10 

days of the trade. 

 (C) Identify the non-cash proceeds. 

 (D) Notify other creditors. 

 

42. David Debtor wants to buy a new type of 

inventory from Sally Supplier, who is willing to 

provide credit.  Previously Ben Banker financed all 

the inventory by making periodic advances against 

incoming inventory.  If Sally Supplier wants to have 

a priority in the inventory she advances to David 

Debtor, she must 

 (A) File a financing statement within 20 days 

of delivering the inventory. 

 (B) File the financing statement before 

delivering the inventory to David Debtor 

and notify Ben Banker. 

 (C) Notify Ben Banker. 

 (D) Perfect before attaching. 
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SECTION 3 

 

UCC  SECURED TRANSACTIONS 

 

Questions 
 

WSB 7/02-10 

 

 On April 15, 1999, Robert opened an antique shop in Seattle where he resided, obtaining a $300,000 start-up 

loan from Bank to set up shop and acquire initial inventory.  To secure the loan, Robert signed a 10-year note, 

security agreement, and financing statement describing the collateral as all of Robert‘s ―existing and after-acquired 

inventory and equipment‖ at the business.  The names and addresses of Robert and Bank were listed as ―debtor‖ 

and ―secured party,‖ respectively.  Bank filed the financing statement with the Department of Licensing on April 

20, 1999. 

 On July 16, 2001, Robert received on credit the inventory of a competitor, Adam, who was going out of 

business.  To pay for Adam‘s inventory, Robert signed a five-year note, security agreement and financing 

statement on favor of Adam describing Adam‘s inventory as collateral and listing the parties‘ names and 

addresses.  Adam filed the financing statement on July 20, 2001, with the Department of Licensing. 

 On December 3, 2001, Robert purchased three new computers for the shop from Brad.  To pay for them, 

Robert signed a two-year note and security agreement, describing the computers as collateral.  On December 4, 

2001, Brad filed an unsigned financing statement with the Department of Licensing, listing names and addresses 

and describing the computers as collateral. 

 On January 10, 2002, Robert purchased moveable display cases from Chuck.  To finance the purchase, Robert 

signed a three-year note, security agreement and financing statement, complete with names and addresses, 

describing the cases as collateral and stating the debtor‘s name as ―Bob‘s Booty,‖ the name outside Robert‘s shop.  

The financing statement was filed with the Department of Licensing on January 12, 2002. 

 By July 1, 2002, Robert was in financial trouble and gave David his inventory of collector plates as payment 

on an old unsecured loan from David. 

 On July 29, 2002, Robert disclosed everything to Bank, giving it the keys to the business.  On July 30, 2002, 

Bank comes to you wanting to know who has priority in the collateral, what options it has, and what procedures to 

follow to realize on its collateral.  What do you tell Bank?  Why? 

 

 

WSB 3/01-5 

 

 Denise resided in Wenatchee, Chelan County, Washington, and, using an antique grand piano, taught piano 

lessons in her home.  In March 2000, she opened a music store in Wenatchee under the name ―Piano Paradise.‖ 

 On March 5, 2000, Denise borrowed $50,000 from BigBank in order to purchase advertising, counters, 

display cases, computers, inventory, and a delivery van.  She signed a promissory note, as well as a security 

agreement and financing statement that granted BigBank a security interest in collateral described as ―all inventory 

and equipment of Piano Paradise or hereafter owned.‖  BigBank filed the financing statement with the Washington 

State Department of Licensing on March 18, 2000.  Denise used the loan proceeds to make the intended purchases. 

 On March 6, 2000, Denise ordered pianos from Soundboard Pianos, a piano wholesaler.  She signed a security 

agreement and financing statement that granted Soundboard a security interest in collateral described as ―all piano 

inventory now owned or hereafter acquired.‖   

 On March 15, Denise moved her piano lessons and her antique piano from her home to Piano Paradise. 

 On March 20, 2000, Soundboard filed the financing statement with the Washington State Department of 

Licensing.  On April 10, 2000, Denise began receiving pianos from Soundboard and continued to receive pianos 

until the fall of 2000. 

 On October 31, Denise held a sale at greatly marked-down prices.  She sold all the Soundboard pianos and 

used the money to pay Soundboard part of her account balance. 

 On November 1, 2000, Denise closed the store and sold the van to a competitor, Carl‘s Music, for $15,000.  

Soundboard took possession of all pianos located at Piano Paradise. 

 On November 5, 2000, both BigBank and Soundboard declared Denise in default and immediately sued 

Denise, Carl‘s Music and each other to enforce their respective security interests. 

 Discuss the validity and priority of each creditor‘s security interest and how a court should resolve the claims. 
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WSB 3/00-13 

 

 Dick resides in Douglas County, Washington.  On June 1, 1999, he purchased office furniture from 

Furniture Mart for $3,000 using his Furniture Mart credit card.  Dick had signed a credit agreement that granted 

Furniture Mart a security interest in all goods purchased using the credit card.  He used the furniture at home. 

 On October 1, 1999, Dick opened Dick‘s Donut Shop next door to his home.  He moved the furniture 

purchased from Furniture Mart to the shop‘s office. 

 On October 5, 1999, Dick borrowed $25,000 from National Bank.  Dick signed a promissory note, as 

well as a security agreement and financing statement that granted National Bank a security interest in collateral 

described as ―all equipment now or hereafter owned by Dick.‖  National Bank filed the financing statement with 

the Douglas County Auditor on October 10, 1999. 

 On October 15, 1999, Dick used most of the loan proceeds to purchase tables, chairs, and donut-making 

machinery for the shop. 

 On December 1, 1999, Dick borrowed $10,000 from Frank.  Dick promised to repay Frank within two 

weeks and orally told Frank that the shop‘s office furniture was Frank‘s collateral for the loan. 

 Dick defaulted on all the payments due to Furniture Mart, National Bank, and Frank.  He received a 

notice of default from each creditor.  Dick closed the donut shop on January 1, 2000. 

 On January 15, 2000, Dick sold the tables to Pizza Restaurant for $5,000.  Later that day, Frank picked up 

the office furniture and chairs at the shop.  On January 20, 2000, National Bank picked up the donut-making 

machinery. 

 The creditors have sued Dick and each other to enforce their respective security interests. 

 Discuss the validity and priority of each creditor‘s security interest and how a court would resolve the 

claims. 

 

 

WSB 2/98-11 

 

 Don owned a vineyard in Yakima County, Washington, and sold his grapes to various wine producers. 

 On March 10, 1997, Don obtained a $100,000 loan from BigBank to grow and harvest his 1997 grape 

crop.  Don signed a promissory note as well as a security agreement and financing statement which granted 

BigBank a security interest in collateral described only as ―all crops grown on or harvested from Don‘s Yakima 

County vineyard and all equipment now or thereafter owned.‖  No additional descriptions were set out in the 

security agreement or financing statement.  BigBank filed the financing statement with the Yakima County 

Auditor on March 20, 1997, and with the Washington State Department of Licensing on March 25, 1997. 

 On March 15, 1997, Don purchased a $2,000 computer from ComWorld using his ComWorld credit card.  

The signed credit card agreement and sales invoice granted ComWorld a security interest in all goods purchased 

using the credit card.  Don took the computer home to ―surf the internet‖ and track some vineyard records. 

 On March 30, 1997, Don ordered $50,000 in fermentation tanks from Tankmakers to start a winery at his 

vineyard.  Don signed a loan agreement, security agreement, and financing statement which granted Tankmakers a 

security interest in collateral described only as ―all equipment and inventory now or hereafter owned.‖  

Tankmasters filed the financing statement with the Department of Licensing on April 1,1997.  The tanks were 

delivered on April 15, 1997. 

 In October 1997, Don‘s grapes were harvested and crushed.  A shortage of wine grapes caused extremely 

high prices.  Facing huge financial losses from his stock market speculation, Don reconsidered his decision and 

decided not to start a winery.  On October 1, 1997, Don sold all the juice from his grapes to Chateau Swill for its 

1998 bottling.  On November 1, 1997, Don sold the fermentation tanks and computer to Frank. 

 Don has defaulted on his obligations to BigBank, ComWorld, and Tankmakers.  These creditors have 

sued Don, Chateau Swill, Frank, and each other to enforce their respective security interests. 

 Discuss the validity and priority of each creditor‘s security interest. 

 

 

WSB 2/97-4 

 

 In January 1996, Sally decided to leave her job as a daycare operator for something less stressful, so she 

borrowed $200,000 from FleeceBank to open as her sole proprietorship in Everett, Snohomish County, 

Washington, a new business known as ―The Belching Walrus Diving School.‖  She signed a security agreement 

and two financing statements which specified the collateral as all furniture, fixtures, equipment, inventory, and 

general intangibles, now owned or after-acquired.  The first financing statement was filed with the Department of 

Licensing on January 20, 1996.  The second financing statement, with a legal description of the property where the 

business was located, was filed with the King County Auditor on January 21, 1996. 
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 On February 1, 1996, Sally bought and took possession of 20 scuba tanks from Blastco.  She paid nothing 

down, signed a note requiring monthly payments, and granted Blastco a security interest in the tanks.  The 

executed financing statement was filed by Blastco with the Department of Licensing on February 28, 1996. 

 On February 6, 1996, Sally purchased a bed, mattress, and box springs on credit from Sleepco to put in 

her office so she could nap between dives.  She granted Sleepco a security interest in the items purchased, but 

Sleepco never filed a financing statement. 

 On March 1, 1996, Sally purchased a gas furnace on credit from Hardware Store to heat her office.  She 

granted Hardware Store a security interest in the furnace but did not sign a financing statement.  She installed the 

furnace by bolting it to the floor and attaching the gas lines and vent pipes. 

 By February 1, 1997, the business failed, and Sally defaulted in her payments to FleeceBank, Blastco, 

Sleepco, and Hardware Store. 

 The Bank now asserts a first security interest in the tanks, bed, mattress, box springs, and furnace.  

Blastco, Sleepco, and Hardware Store dispute the validity of the Bank‘s security interest and priority. 

 Disregarding any bankruptcy issues, please discuss the creditors‘ potential remedies and the relative 

interests and priorities of all parties to the tanks, bed, mattress, box springs, and furnace. 

 

 

WSB 7/96-18 

 

 In June 1995, Sam borrowed $500,000 from Bank to start his sole proprietorship in Seattle known as 

―Professional Office Equipment.‖  To secure the loan, Sam executed a security agreement and financing statement 

designating him as debtor and listing as collateral all existing and after-acquired inventory and equipment.  The 

financing statement was properly filed on June 30, 1995. 

 On November 1, 1995, Sam added a line of copiers manufactured by Bob.  Sam granted Bob a security 

interest in all Bob copiers to secure their purchase price.  The first 10 copiers were received by Sam on November 

5, 1995, after Bob filed a proper financing statement. 

 On December 1, 1995, to better handle his business, Sam bought two Comco computers from Chuck.  

Sam signed a note for the purchase price requiring 20 monthly payments and granted Chuck a security interest in 

the computers.  The computers were delivered on December 3, 1995.  The signed financing statement filed by 

Chuck on December 25, 1995, named ―Professional Office Equipment‖ as debtor. 

 On February 1, 1996, Sam incorporated his business under the name ―Professional Office Equipment, 

Inc.‖  Needing more capital, the corporation borrowed $100,000 from EZ Finance secured by a proper financing 

statement listing all existing and after-acquired inventory and equipment.  EZ properly filed the financing 

statement on February 5, 1996. 

 On April 1, 1996, Bob filed an amended financing statement changing the debtor‘s name to ―Professional 

Office Equipment, Inc.‖ 

 By July 10, 1996, the loan from Bank was in default.  On July 15, 1996, Sam gave one of the Comco 

computers to Dave to pay off an old loan. 

 On July 17, 1996, the inventory of ―Professional Office Equipment, Inc.‖ consisted of assorted paper, 

pens and stationary, plus 10 Bob copiers, three of which had been delivered in December 1995 and seven of which 

had been delivered in April 1996.  At Bank‘s request, Sam closed the doors and gave Bank the keys. 

 Bank has retained you to advise it regarding the priority of interests in all possible collateral and its 

possible remedies.  What do you tell Bank?  Why? 

 

 

WSB 3/96-9 

 

 Darla owned a potato farm in Grant County, Washington, and packaged her potatoes for sale to various 

companies. 

 On February 1, 1995, Darla obtained a $100,000 loan from Basin Bank to plant and harvest her next crop 

and to purchase additional packaging equipment.  Darla signed a promissory note, as well as a security agreement 

and financing statement which granted Basin Bank a security interest in collateral described as ―potato crops now 

or hereafter grown or harvested on debtor‘s farm and all equipment now or hereafter owned.‖  No other 

description of the collateral or farm was set out in the security agreement or financing statement.  Basin Bank filed 

the financing statement with the Grant County Auditor on February 5, 1995, and filed a copy with the Washington 

State Department of Licensing on February 15, 1995. 

 On February 10, 1995, Darla ordered $50,000 in portable packaging equipment on credit from Potato Pro.  

Darla signed a loan agreement, security agreement, and financing statement which granted Potato Pro a security 

interest in collateral described as ―all inventory and equipment now or hereafter owned.‖  Potato Pro filed its 

financing statement with the Department of Licensing on February 20, 1995.  The equipment was delivered to 

Darla on February 21, 1995. 
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 On March 1, 1995, Darla purchased a $2,500 rototiller from Harry‘s Hardware in order to plant her large 

personal flower garden and for back-up at the farm.  She signed an agreement promising to make monthly 

payments toward the purchase and granting a security interest in the rototiller to Harry‘s. 

 Darla harvested her crop during the summer of 1995. 

 On September 1, 1995, Darla sold her entire potato crop to Super Stores.  She also sold both her new and 

old processing equipment and the rototiller to Farmer Fred. 

 Darla still owes $100,000 to Basin Bank, $50,000 to Potato Pro and $2,000 to Harry‘s Hardware.  She is 

in default on each obligation.  These creditors have sued Darla, Super Stores and Farmer Fred and each other to 

enforce their respective security interests. 

 Fully discuss the validity and priority of each creditor‘s security interest. 

 

 

WSB 2/95-6 

 

 Dennis owned Town Tires, a tire store located in Douglas County, Washington, as a sole proprietorship. 

 On September 15, 1994, Dennis purchased a $4,000 computer system from Megastore using his 

Megastore credit card.  Dennis took the computer system home for his children to use.  He occasionally used it for 

business matters. 

 On October 1, 1994, Dennis borrowed $50,000 from National Bank to purchase portable alignment 

equipment manufactured by Widgco.  Dennis signed a promissory note, together with a security agreement and 

financing statement which granted National Bank a security interest in collateral described as ―all inventory and 

equipment now or hereafter owned, including all Widgco alignment equipment.‖  The financing statement was 

filed with Douglas County Auditor on October 2, 1994, and the alignment equipment was delivered to Dennis on 

October 3, 1994. 

 On October 5, 1994, Dennis ordered $25,000 in tires and mounting equipment on credit from Super Tires.  

Dennis signed a loan agreement, security agreement and financing statement which granted Super Tires a security 

interest in collateral described as ―all present and future inventory and equipment.‖  The financing statement was 

filed with the Department of Licensing on October 7, 1994.  The goods were delivered to Dennis on October 10, 

1994. 

 On October 20, 1994, National Bank filed its financing statement with the Department of Licensing. 

 On December 15, 1994, Dennis moved the computer system to the store to do bookkeeping. 

 On January 10, 1995, Dennis closed the store.  He then sold all his inventory to a competitor, Two Ply 

Tires.  The computer system was sold to a neighbor, Nancy.  Dennis retained all of his other equipment. 

 Dennis still owes $40,000 to National Bank for the alignment equipment loan, $20,000 to Super Tires on 

the loan agreement, and $1,500 to Megastore on the computer purchase.  He is in default on each obligation.  

These creditors have sued Dennis, Two Ply Tires and Nancy to enforce their respective security interests. 

 Fully discuss the validity and priority of each creditor‘s security interest. 
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SECTION 3 

 

UCC -- SECURED TRANSACTIONS 

 

Multiple Choice Answers 
 

 

1. /D/ UCC Article 9 requires only that the debtor 

sign or authenticate on the security 

agreement and that the document 

reasonably identifies the collateral.  A, B, 

and C are all correct statements. 

 

2. /B/ The debtor and the creditor are the parties 

involved under Article 9 of the UCC.  A is 

incorrect because third party rights are only 

affected by perfection.  C is incorrect 

because negotiable instruments and holders 

in due course are addressed by Article 3 of 

the UCC.  D is incorrect because 

attachment does not apply to 

warehousemen. 

 

3. /B/ Attachment does not require filing because 

it does not affect third parties rights.  A, C  

and D are correct statements of the three 

attachment requirements. 

 

4. /B/ Lombard‘s security interest has attached 

which creates validity against the debtor.  A 

is incorrect because the agreement would 

control, not who has title.  C is not the best 

answer as perfection by filing is not 

necessary as between the debtor and 

creditor.  D is incorrect because only 

attachment is necessary between the debtor 

and creditor. 

 

5. /D/ Ambrose is liable for wrongful repossession 

because agents are always liable for their 

own torts.  A and B are correct statements.  

C is a correct statement as it states the right 

of the agent to seek reimbursement from the 

principal. 

 

6. /D/ Fifty-percent payment is not sufficient to 

deny the creditor the retention option.  A is 

incorrect because a private sale is normally 

allowed and may be provided for in the 

contract.  B is incorrect because the debtor 

can usually redeem the collateral at any 

time up to the sale.  C is incorrect because, 

if the debtor consents to retention after 

written notice, the creditor may retain the 

collateral. 

 

7. /C/ The creditor must account to the debtor for 

any surplus realized on disposition of 

collateral.  A, B, and D are incorrect 

because the UCC specifies that the parties 

may not vary from this requirement. 

 

8. /B/ Attachment relates to the rights of the 

creditor against the debtor, whereas 

perfection relates to the rights against third 

parties.  A is not the best answer because 

perfection and attachment are somewhat 

intertwined.  C is incorrect because the 

requirements of each are different.  D is 

incorrect because simultaneous attachment 

and perfection is the usual situation since it 

is often the only safe way a creditor can 

protect collateral from third parties. 

 

9. /D/ UCC 9.304 dictates perfection by 

possession for certain collateral, including 

securities.  A is incorrect because perfection 

by possession is immediately effective as to 

the collateral rights.  B is incorrect because 

filing is not permissible for certain 

intangible rights to ownership including 

securities.  C is incorrect because 

distributions are made to the owner of 

record of the security. 

 

10. /D/ A perfection of a PMSI for non-inventory is 

allowed a 20-day grace period and 

perfection relates back to the date of 

attachment.  A is incorrect because a 

creditor giving value to buy a piece of 

collateral may also be a PMSI.  B is 

incorrect because filing is generally 

required.  C is incorrect because 

transferability is not restricted. 

 

11. /C/ UCC 9.324(a) specifies a PMSI for non-

inventory is allowed a 20-day grace period 

with filing relating back to the date of 

attachment.  A is incorrect because 

Friendly‘s rights have not attached.  B is 

not the best answer because this does not 

insure perfection.  D is incorrect because 

the grace period relates back ten days. 

 

12. /C/ The date the creditor gave value is the 

perfection date even if it is subsequent to 

the date of filing.  A and B are incorrect 

because these dates are prior to perfection.  

D is not correct because perfection by mere 

attachment is only possible for consumer 

goods. 

 

13. /A/ Dix, a PMSI, may perfect by mere 

attachment if the debtor is using the 

collateral for consumer purposes.  B is 
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incorrect because the use would be 

inventory, which cannot be perfected 

except by filing.  C is incorrect because 

filing would be necessary and such filing 

would have to be at the local county office 

where the related real estate is located.  D is 

incorrect because filing would be necessary 

for perfection. 

 

14. /D/ UCC 9.309 allows mere attachment to be 

effective perfection if a PMSI and the 

collateral is consumer goods.  A is incorrect 

because UCC 9.320 allows a retail buyer of 

inventory in the ordinary course (not a bulk 

sale) to take free and clear of any senior 

interest.  B is incorrect because a consumer 

transferee takes the collateral free and clear 

from a debtor, if mere attachment was the 

perfection method.  C is incorrect because 

the appliances are inventory in Futuristic‘s 

hands as they are primarily held for sale in 

the ordinary course of business. 

 

15. /C/ A perfection by mere attachment is not 

effective against a transferee using for 

consumer purposes, but remains 

enforceable against the debtor.  A is 

incorrect because the security agreement 

must be in writing and authenticated by the 

debtor.  B is incorrect because the creditor‘s 

consent is not binding on third parties.  D is 

incorrect because even a consumer 

transferee takes subject to a security interest 

which is perfected by filing. 

 

16. /C/ Retailers who sell to consumers may 

perfect by mere attachment.  A is not the 

best answer because manufacturers and 

distributors who take back paper associated 

with a sale also qualify as protected PMSI.  

B is incorrect because UCC 9.320 allows a 

retail buyer of inventory in the ordinary 

course of business to take free of all senior 

interests.  D is incorrect because the golf 

equipment is consumer goods in the 

golfer‘s hands. 

 

17. /D/ The rule for consumer goods allowing 

perfection by mere attachment does not 

apply here.  A is incorrect because Johnson 

is using the lathe as equipment used in a 

trade or business.  B is incorrect because 

filing is necessary to perfect against the 

debtor‘s other creditors.  C is incorrect 

because Johnson purchased inventory in the 

ordinary course of business and UCC 9.320 

gives such a purchaser a priority over any 

previous perfected security interest. 

 

18. /C/ C is correct because ―consent‖ is not a 

recognized method of perfection.  A, B, and 

D are recognized methods of perfection. 

 

19. /D/ Hathaway was a retail buyer of inventory in 

the ordinary course of business.  UCC 

9.320 allows such a buyer to take free and 

clear of any prior interest.  A is incorrect 

because only a reasonable identification is 

required under the UCC.  B is incorrect 

because Hathaway takes free and clear of 

all prior interests.  C is incorrect because a 

retail buyer takes free and clear even if he 

knows of the prior interest. 

 

20. /A/ The retail buyer takes free and clear of any 

prior position but the creditor could require 

the payment to be made to them under their 

proceeds clause.  B is incorrect because a 

PMSI is not good against a retail buyer.  C 

is incorrect because the UCC replaced the 

common law‘s first-in-time rule.  D is 

incorrect because the retail buyer takes free 

and clear even if he knows of the prior 

interest. 

 

21. /A/ ―All assets‖ is sufficiently detailed for the 

financing statement but not the for the 

security agreement.  B is incorrect because 

a security agreement requires a more 

definite description.  C is incorrect because, 

under the Revised 2001 Act, ―all 

equipment‖ is sufficient for both the 

security agreement and the financing 

statement.  D is incorrect because a ―tort 

claim‖ is an insufficient description for 

both the security agreement and the 

financing statement. 

 

22. /B/ A retail buyer in the ordinary course of 

business takes free and clear of senior 

interest.  Purchase of a lawn mower from a 

dealer for family use would qualify.  A is 

incorrect because all future collateral the 

debtor  acquires may be subject to an after-

acquired property clause.  C is incorrect 

because the secured party has no rights 

against a retailer purchaser.  D is incorrect 

because proceeds of the Black sale would 

be subject to Town Bank‘s interest. 

 

23. /A/ Roe‘s unwritten agreement will give him no 

rights against anyone except Retailer.  B is 

incorrect because Roe is an unsecured 

creditor.  C is incorrect because knowledge 

is not assent. D is incorrect because as 

between the assignor and assignee the 

assignment is valid. 

 

24. /C/ Perfection by possession can both ―attach‖ 

and ―perfect‖ a security interest in 
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collateral.  The creditor gets rights against 

both the debtor and third parties at the same 

time.  A is incorrect because an agreement 

cannot override the UCC provisions as to 

priorities.  B is incorrect because a mere 

PMSI is inadequate to even attach.  D is 

incorrect because of the distinction between 

a ―sale or return‖ and ―sale on approval.‖  

 

25. /D/ Merchant‘s interest has attached.  A is 

incorrect because there is no requirement 

that a creditor must first move against the 

collateral.  B and C are incorrect because 

there is no requirement that there be a time 

delay between default and acceleration. 

 

26. /C/ Perfection establishes a priority over the 

claims of most subsequent secured 

creditors.  A is incorrect because perfection 

usually involves filing a financing 

statement.  B is incorrect because perfection 

does not prevent another creditor from 

obtaining a subordinate security interest.  D 

is incorrect because perfection does not 

deny the debtor the right to possess the 

collateral. 

 

27. /D/ Eastern loaned money to purchase the 

collateral and thus qualifies as a PMSI.  The 

collateral was non-inventory.  Under the 

20-day grace period rule, Eastern‘s filing on 

June 23 relates back to the date of 

attachment on June 15.  Because this 

precedes the date of the bankruptcy petition 

 June 21  Eastern has a priority.  C is 

incorrect because perfection by mere 

attachment is only possible if the collateral 

is consumer goods or farm equipment under 

$2,500. 

 

28. /B/ While Rome Bank validly perfected its 

security interest, this perfection is not good 

against a retail buyer of inventory in the 

ordinary course of business.  A is incorrect 

because Zone also qualifies under the retail 

buyer exception.  C is incorrect because the 

security agreement included a ―proceeds‖ 

provision.  D is incorrect because neither 

the creditor (Rome Bank) nor the debtor 

(Ace) were consumers and therefore there 

is no restriction on after acquired property 

becoming subject to the security agreement. 

 

29. /A/ After default, all of these remedies are 

available.  Included is the right to 

peacefully repossess the property, reduce 

the claim to judgment, and sell the 

collateral and apply the proceeds towards 

the debt. 

 

30. /A/ A good faith purchaser at a disposition sale 

takes the collateral free of any subordinate 

interests.  Interests senior to the liquidating 

creditor are not discharged.  B is incorrect 

because most states allow the debtor to 

redeem the collateral prior to the 

disposition sale.  C is incorrect because the 

disposition sale cuts off all subordinate 

creditors‘ right to bid in their obligation 

amount.  D is incorrect because the 

disposition sale may be public or private; 

the creditor may not purchase the collateral 

at a private sale. 

 

31. /D/ Filing establishes a priority over subsequent 

creditors' claims.  The April 15 judgment 

filing was thus junior to the April 1 

financing statement filing.  A and B 

incorrect because these security interests 

were filed before April 1 and thus have a 

priority.  C is incorrect in that a buyer in the 

ordinary course of business takes the good 

free and clear of any security interest 

created by his seller. 

 

32. /C/ When a secured creditor conducts a 

collateral disposition sale, the UCC 

specifies the order to be followed in paying 

related obligations.  First to be paid is the 

cost of repossession and sale disposition 

expense.  Second is indebtedness owed to 

the creditor conducting the sale.  Third is 

any junior (subordinate) security holder.  

 

33. /D/ Attachment occurred on the date when the 

last of three events occurred: the security 

agreement was authenticated, the creditor 

has rights in the collateral, and value was 

given.  The creditor‘s rights in the collateral 

refers to the rights between the creditor and 

the debtor.  A and B are incorrect because 

perfection in intangibles such as accounts  

receivable can only be achieved through 

filing.  C is incorrect because attachment 

does not require filing of the financing 

statement; only that it be signed by the 

debtor and reasonably identify the 

collateral. 

 

34. /D/ Because there is a PMSI and the collateral 

is other than inventory, the creditor is 

allowed a 20-day grace period.  Thus the 

effective date relates back to the date of 

attachment on June 15.  Because there was 

no open time between the effective date of 

perfection and the date the goods were 

delivered, the interest of a previous creditor 

in ―future goods‖ was not effective as to 

this collateral.  B is incorrect because 

perfection prevails over attachment.  C is 

incorrect because the 20-day grace rule 
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allows the PMSI perfection to relate back to 

June 14. 

 

35. /A/ An after-acquired property clause in a 

security agreement would usually cover all 

forms of collateral the debtor may 

subsequently acquire or manufacture.  This 

would include both inventory and 

equipment.  After-acquired property clauses 

are only effective for 10 days if the 

collateral is consumer goods. 

 

36. /C/ The 20-day grace rule would apply because 

the creditor is a PMSI and the collateral 

category is other than inventory 

(equipment).  The second priority would be 

the security interest which perfected by 

filing on April 15.  The lowest priority 

would be the April 1 attachment.  This 

conclusion follows because perfection 

always prevails over attachment. 

 

37. /A/ The creditor may sell the computer in a 

repossession sale and obtain a deficiency 

judgment against the debtor, Drew, for the 

amount due less the proceeds of the sale.  B 

is incorrect because the debtor is entitled to 

any surplus of the sale‘s proceeds over the 

amount owed.  C is incorrect in that the 

debtor has paid at least 60% of the price for 

consumer goods and thus can force a 

disposition sale.  D is incorrect because the 

creditor must notify the debtor of the 

disposition sale. 

 

38. /C/ This is the best answer because the debtor 

has paid over 60% of the price for 

consumer goods.  A is incorrect because 

there is no right of redemption after the 

creditor holds the disposition sale; the buyer 

takes free and clear of the debtor‘s 

ownership and any junior security interest.  

B is incorrect because the debtor does not 

have the right to collect anything from the 

creditor unless the sale proceeds exceed the 

debt.  D is incorrect because the debtor 

cannot prevent the creditor from selling the 

computer (and securing a deficiency 

judgment if the sales proceeds are less than 

the debt). 

 

39. /A/ A lienholder‘s priority secured interest must 

be formally executed upon.  If a disposition 

sale of the debtor‘s property is to be held, 

the lienholder must give notice of the legal 

action to the debtor and any other secured 

parties. 

 

40. /C/ The new law allows a secured creditor a 

security interest in cash proceeds as long as 

they can be identified or traced.  A is 

incorrect because filing upon the 

collateral‘s disposition is only necessary if 

the proceeds are non-cash; this question is 

concerned with cash.  B is not as accurate 

an answer as C as there is no time period 

limit to identification of the cash proceeds.  

D is incorrect because if is not necessary to 

notify other creditors. 

 

41. /A/ If the proceeds are non-cash, the creditor‘s 

interest ceases to be perfected unless a new 

security agreement has been filed before the 

expiration of a 20-day period from the 

disposition date.  B and C are incorrect 

because merely tracing the non-cash 

proceeds is not sufficient; after 20 days 

there must be a new filing.  D is incorrect 

because notification of other creditors is not 

sufficient; there must be a filing within 20 

days. 

 

42. /B/ Because the collateral is inventory and 

there is another secured party who filed 

earlier, the new PMSI must both file before 

delivery and give notification to the prior 

creditor.  A is incorrect because inventory 

is not eligible for the grace period.  C is 

incorrect because notification without filing 

would not be effective.  D is incorrect 

because perfection before attachment (even 

if this were possible) is insufficient if the 

collateral is inventory and there was 

another creditor who filed earlier. 
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SECTION 3 

 

UCC  SECURED TRANSACTIONS 

 

Answers 
 

These sample answers selected by the Bar Association are actual answers written by successful bar applicants.  

They are not intended to be ―model‖ or ―perfect‖ answers and may contain errors of grammar or law. 

 

WSB 7/02-10 

 

This question is governed by UCC Article 9 because it involves security interests in personal property/fixtures. 

Attachment:  Attachment occurs when (1) creditor gives value, (2) debtor receives an interest in the collateral, (3) 

the debtor signs a security agreement (SA) or gives collateral to creditor pursuant to an oral SA (pledge).
20

  

Attachment gives the creditor rights against the debtor.  A SA must describe the collateral.  It may describe the 

collateral by item or by category (farm product, inventory, equipment).  Super-generic (all property) is insufficient.  

After-acquired property may be specified.  The intended use at time of acquiring dictates a collateral‘s category – 

future changes in use are irrelevant.  Here, the computers are equipment and the display cases are equipment (not 

fixtures because they are moveable).  From the facts it appears all parties properly attached (except unsecured 

David). 

Perfection:  Perfection gives the creditor rights against third parties.  The usual way to perfect is by filing a 

signed/authorized financing statement (FS) with the Department of Licensing.
21

  The FS must include the debtor 

and creditor name and address, description of collateral.  The FS is good for 5 years.  A continuation statement 

must be filed within the 6 months before the end of 5 years.  Signing a SA authorizes a FS.  Therefore Brad‘s 

unsigned FS is valid.  The debtor name may not be seriously misleading.  If the name is incorrect, there is a safe 

harbor if a search under the correct name would give you the incorrectly named FS.  Here, ―Bob‘s Booty‖ would 

likely not be returned by a search of Robert‘s name so Chuck‘s FS is invalid.  Chuck has an attached but 

unperfected security interest.  Fixture FSs must include the legal description of the land and be filed in the county 

auditor of the land‘s location. 

PMSI:  A purchase money security interest arises when the creditor provides the funds or credit to buy the 

collateral.  Here, Adam, Brad, and Chuck provided the funds (credit) to purchase the collateral.  A PMSI has super 

priority over perfected security interests if rules are followed.
22

  For non-inventory, the PMSI must be filed within 

20 days of the debtor receiving the collateral.  For inventory PMSIs, the FS must be filed before the debtor 

receives the collateral and secured parties on record must be given notice.  Here, Chuck has no PMSI
23

 (he isn‘t 

even perfected – see above).  Brad has super priority because he filed his FS in equipment within 20 days (1 day 

later).  Adam does not have a super priority because he filed his FS 4 days after Robert took possession of the 

inventory and no notice was given to Bank. 

Priorities:  Perfected security interests beat unperfected security interests which beat unsecured creditors.  Among 

perfected security interests, first to file or perfect prevails.  PMSIs beat even earlier perfected security interests.  

Here, Brad‘s PMSI in computers beats Bank‘s security interest in inventory and equipment which beats Adam‘s 

security interest in inventory and Chuck‘s security interest in the cases.  Everyone (except Robert) beats unsecured 

David. 

Transfers:  Generally a buyer takes collateral subject to a perfected security interest but free from an unperfected 

security interest.  An exception exists for buyers in the ordinary course of business.  If a buyer paid value and 

without knowledge of the security interest and if the seller regularly deals in that type then the buyer takes free of 

any perfected security interests.  Here, David gave value
24

 (loan obligation), but this was not in the ordinary course 

of business, so David took the plates subject to Bank‘s perfected security interest.  Therefore, Bank can get at 

them. 

Remedy:  Bank may used judicial repossession or self help repossession.  Self help repossession may not be used 

if there is a breach of the peace (even if another party does the breach).  Because Robert gave Bank the keys, there 

is likely no danger of breaching the peace to get items in Robert‘s store.  If David puts up any resistance, then 

Bank will need to use judicial repossession to get the plates David has.  Bank would be liable to David for 

damages if self help resulted in a breach of the peace.  Bank may keep inventory/equipment in satisfaction of debt 

or, more likely, will want to sell it and keep the proceeds to satisfy debt.  The sale must be commercially 

                                                           
20 An oral security agreement is not effective.  The candidate may be thinking of perfection by possession which is how all the 

notes are perfected. 
21 There are other ways of perfecting which must be used for certain types of collateral. 
22 A perfected PMSI has priority over a non-PMSI perfected security interest. 
23 Chuck does have a PMSI.  He is just not perfected so he loses his priority to Bank‘s after-acquired clause. 
24 This was not current value.  Giving David the plates was a preferential transfer in payment of an antecedent debt. 
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reasonable in all respects and Robert and junior creditors must be given notice (10 days is safe harbor).  Bank is 

entitled to deficiency judgment if sale does not cover cost of sale and debt and extra proceeds will be used to 

satisfy junior creditors‘ debts in order of priority (see above).  Likely nothing left over for Robert.  If Bank‘s sale 

is not commercially reasonable, then presumption that no deficiency judgment is due to Bank. 

 

 

WSB 3/01-5 

 

Article 9 of the UCC as adopted in Washington applies to transactions intended to create a security interest in the 

personal property, accounts and chattel paper of another.  Such interests are intended here and Article 9 applies. 

BigBank:  A security interest is created and attaches when a security agreement (writing, signed by a debtor, 

containing description of collateral) is signed, value is given and the debtor acquires rights in the collateral.  

Assuming a proper security agreement, BigBank (B) gave value $50,000 and Denise (D) took rights in the money 

so attachment occurred on 3/5/2000.  A security interest perfects on attachment plus some other act depending on 

the type of collateral.  Collateral is characterized by its primary use at attachment.  Most perfection is done by 

proper filing (financing statement  signed, names of parties, description of collateral, filed at Department of 

Licensing) and is effective when accepted.  Assuming a proper financing statement, B perfected in counters, 

display cases, computers, and inventory by filing properly on 3/18/2000.  To perfect in motor vehicles requires a 

notation on the certificate of title.  B attached its interest in the van but did not perfect when it did not obtain such 

notation.  Advertising may not be a good  if it is, it is an intangible and perfection may be by filing, as was done 

3/18/2000.  A financing statement may contain an after-acquired property clause as this one does (hereafter 

owned). 

Soundboard:  A security interest attached 3/6/2000 (as discussed above) assuming proper statements.  Although D 

did not receive the collateral
25

  she did have rights to it so attachment.  Perfection was by proper filing on 

3/20/2000 (as discussed above). 

Priority:  A purchase money security interest (PMSI) is created when a lender loans money to purchase collateral 

and retains a security interest, so long as the money is so used.  A creditor creates a PMSI when it sells goods on 

credit and retains a security interest.  B and Soundboard both have PMSIs.
26

  B because money was so used, and S 

because it extended credit to sell its pianos.  A general rule of priority is that the first to file or perfect wins over 

later filed or perfected.  Specific rules create super priority for PMSIs.  PMSIs in non-inventory related back to 

attachment if a filing occurs within 20 days of the debtor taking possession.  PMSIs in inventory
27

 relate back if 

notice is given to existing creditors and filing takes place before debtor takes possession.  B‘s interest in equipment 

(computer, display cases, counters) is therefore effective 3/5 and has priority over subsequent claims. (B filed 

within 14 days).  S‘s interest in inventory is subordinate to B‘s interest in inventory because it filed properly 

(before B took) but failed to notify B of its interest.  A security interest in proceeds perfects automatically for 10 

days.  The 10 day rule does not apply if the original collateral was perfected by filing or the proceeds are cash.  

Presumably the proceeds from selling the pianos was cash and B‘s interest is perfected.  B would prevail over S as 

to that money. 

Move:  Denise‘s move did not affect character of collateral  character determined when interest attaches. 

Van:  An unperfected interest has priority over general creditors.  Neither B nor S is perfected in the van because 

no note on title.  Also, a buyer in the ordinary course of business takes free of security interests if no notice.  A 

bona fide purchaser takes free if a consumer buying a consumer good from a consumer seller, without notice.  

Carl‘s Music may not qualify as a buyer in the ordinary course  doesn‘t normally buy vans, or as a BFP, since 

apparently buying for a business.  If he does qualify (unclear here), he takes free but the proceeds are reachable, if 

not, he takes only subject to unperfected interests.
28

 

Default:  On default a creditor may repossess (if peaceably done) and keep (if 21 days notice and no objection) or 

sell at a commercially reasonable sale (notice to debtor, other creditors, and reasonable price).  He may recover 

any deficiencies and must pay any surplus after costs, interest, payment of creditors, to debtor.  Alternately, he 

may seek a judicial action and levy on the goods. 

                                                           
25 Attachment occurred on April 10 when she began receiving pianos.  Filing first is necessary for a PMSI in inventory so that 

the Bank‘s after acquired clause does not gain priority.  Soundboard also needed to give Bank notice. 
26 Under the new law, BigBank has dual status  PMSI for the specific inventory purchased and non-PMSI for services and 

after-acquired goods. 
27 Inventory does not relate back to date of attachment. 
28 An unperfected interest is not good against a 3rd party. 
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WSB 3/00-13 

 

UCC Article 9 relating to security interests as adopted by Washington applies to this question.  A security interest 

is a interest in personal property of a debtor which secures payment of the debt. 

Office Furniture:  To have a security interest enforceable against the debtor (Dick or D), the security interest must 

attach which requires 1) completion of a security agreement (writing signed by debtor that describes collateral and 

evidences intent to grant  security interest), 2) the debtor have rights in the collateral (goods), and 3) the secured 

party gives value.  Here, Furniture Mart (FM) has an attached security interest because all the above elements were 

met, and it is a purchase money security interest (PMSI) because FM provided the money (credit) to finance 

purchase of the collateral.   

The office furniture is classified by use of the Debtor D and here it‘s being used in D‘s home so it is a consumer 

good.  Perfection, which allows a secured party to enforce the secured interest against competing 3
rd

 party interests 

in same collateral, is generally achieved by filing the financing statement in the appropriate place - Department of 

Licensing in Olympia unless it‘s a fixture filing which is filed in the local county where fixture/land located.  

PMSI in consumer goods is automatically perfected (once attached) and does not require a filing.   

The subsequent change in use of office furniture by Dick in moving it to his shop does not affect FM‘s attached or 

perfected security interest as the collateral is classified at time of attachment (here it was consumer goods at that 

time).  National Bank may claim it has a security interest in the office furniture purchased from FM, but while it 

does have an attached security interest in all equipment owned by D once D has some interest in equipment (i.e., 

the later purchased tables and chairs, and donut equipment) because there was a security agreement meeting the 

above listed elements and secured party gave value ($25,000 loan), the description of collateral in security 

agreement does not list ―consumer goods‖ which is what office equipment from FM is despite subsequent use 

change, so National Bank does not have a security interest in the office equipment and will lose to the prior 

secured party FM as to office furniture.  Frank will also claim an interest in the office furniture, however, while 

Frank gave value and D has an interest in the collateral because he possesses/owns the office furniture, the Frank 

and D agreement was oral and no security agreement was signed.  Frank, therefore, does not have an attached or 

perfected security interest in the office furniture and under the rules of priority, an unattached, unperfected secured 

party always loses to a secured party.  FM has priority in the office furniture.  Note: Frank may be liable for 

theft/conversion of the office equipment and self help repossession may not be used if breach of peace occurs and 

Frank had no right to the office equipment. 

Tables:  Bank has an attached security interest in tables because this is equipment (collateral used in debtor D‘s 

business)  Because value given, D has an interest (possession), and signed security agreement (including after-

acquired clause).  Also National Bank is a lender of value which financed equipment purchase, which means that 

the Bank has a PMSI.  The bank did not file its financing statement in the correct place
29

 because it must be filed 

centrally with the Department of Licensing, not local county, therefore, the bank‘s security interest is not 

perfected.  (If filed correctly within 20 days of debtor‘s possession, Bank would have super priority.)  Because 

Bank is not perfected, it will likely lose to Pizza if Pizza took for value, in good faith, and without notice of Bank‘s 

security interest.  If Bank had perfected, Pizza would take subject to Bank‘s security interest unless Pizza was a 

buyer in ordinary course of business or the consumer to consumer exception applied which neither does given 

these facts.  Pizza takes the tables and Bank has an action against Dick for enforceable attached security interest.  

Chairs:  For the same reasons as with tables, Bank has an attached, but unperfected PMSI in the chairs.  Bank may 

seek recovery of chairs from Frank because Frank‘s unperfected/unattached security interest was not secured by 

the chairs, only office equipment. 

Donut-making Equipment:  Bank again has attached PMSI in the donut-making machine as with tables/chairs 

above, but it is unperfected because of misdirected filing.  If the machine was a fixture based on intent of D and 

the level or evidence of affixation of the machine to realty, Bank could be perfected because fixture filings are 

filed in local county office but must contain a legal description of the land.  Because Bank‘s security interest in 

machine has attached, and Bank has priority in machine, it can enforce it against D which includes the right to 

repossession (self help) if that can be accomplished without a breach of peace (assumed given facts).  Otherwise, 

Bank must use judicial repossession and either keep the goods or sell them and keep proceeds - all aspects of the 

disposition sale must be commercially reasonable. 

Note:  Bank has an automatic security interest that is attached and perfected in the proceeds of the sale of tables to 

Pizza so long as the cash remains (the $5,000) separate and identifiable - Bank has priority as to that amount.  

Frank may also argue he has an attached and perfected security interest in office equipment and chairs by his 

possession of collateral securing the debt owe by D - however, Frank is perfected/attached only as of the date of 

possession and only while in possession, therefore, he still loses to earlier priority of FM as to office equipment 

and Bank as to chairs.  FM ―credit agreement‖ qualifies as security agreement because signed, in writing, and 

describes collateral type ―goods,‖ and evidences intent to grant security interest.  

                                                           
29 In the real world, it is not plausible for a bank to file in the wrong place, but the bar exam is not the real world. 
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WSB 2/98-11 

 

This question is covered by UCC Article 9, as adopted in Washington, which applies to transactions purporting to 

grant security interests in collateral to secure debts. 

BigBank‘s interest:  Did interest attach?  A security interest attaches and creates rights between two parties to the 

agreement when the debtor has rights to the collateral, the lender gives value, and the lender takes possession of 

the collateral (pledge) or the debtor signs a security agreement giving an interest in the collateral and describing 

the collateral.  All these requirements are satisfied here.  Is after-acquired clause valid?  A security agreement may 

give the lender an interest in after-acquired property if specified in the agreement.  Perfection of after-acquired 

property relates back to the original filing.  Here, BigBank has an interest in equipment later acquired and possibly 

in future crops (though the interest is ambiguous).  What is the collateral?  There are 4 types of collateral.  These 

must be specifically identified in the security agreement.  Here BigBank has an interest in equipment - goods used 

in a business and farm products - crops.  Is the interest perfected?  Perfection gives the interest holder rights in the 

collateral against competing claimants.  It requires attachment plus some form of perfection (usually filing or 

possession).  Filing is required for equipment at the Department of Licensing.  Filing of crops or fixtures must be 

made at the county auditor where the farm is located.  To be properly filed and perfected, a crop filing must give a 

description of the land on which the crop is grown.  Here, the equipment interest was properly filed 3/25 giving 

BigBank priority as of that date.  The crop filing was properly made 3/20, but the description of the land may not 

be sufficient to give  BigBank a properly perfected interest in the grapes. 

ComWorld‘s interest:  Attached:  See above.  The security interest in the computer properly attached on 3/15.  

Type of collateral:  The type of collateral is identified at the time of purchase.  Here, it is difficult to specify if this 

is a consumer good - used primarily in the home for household use or equipment - used in a business because Don 

uses it for both.  After-acquired clause:  After-acquired clauses in consumer goods are only effective for goods 

purchased within 10 days of the security interest attaching.  Since unclear as to category of good, this can‘t be 

determined.  Type of security interest:  A purchase money security interest (PMSI) is an interest created when the 

seller advances money to purchase a good or when a lender lends money to purchase a specific good and that good 

is actually purchased.  PMSIs are favored interests and given super priority.  ComWorld advanced the money to 

purchase the computer and is thus a seller PMSI.  Perfected:  See above.  PMSIs in consumer goods are 

automatically perfected without filing.  PMSIs in equipment are perfected for 20 days (grace period) if filed within 

this period, the perfection dates back to the date of attachment.  ComWorld did not file so it only a PMSI if the 

computer is considered a consumer good.
30

 

Tankmaker‘s interest:  Attached:  (see above)  Security agreement and value were given on 3/30, but rights to the 

tanks were not obtained until they were delivered on 4/15, so not attached until then.  Type of interest:  PMSI (see 

above) money was loaned to purchase tanks so a PMSI was created, but since the security agreement does not 

specify the specific collateral purchased, a PMSI may be defeated.
31

  If so, general security interest, no super 

priority.  Type of collateral:  See above.  Tankmakers has a security interest in equipment - used in business and 

inventory - sold from the business and after-acquired equipment and inventory.  Perfection:  See above.  Perfection 

occurs when both attached and filed.  Since filing on 4/1 and attachment on 4/15, Tankmaker‘s interest does not 

perfect until 4/15.
32

 

Sale of grapes:  A security interest continues in goods sold if not to a buyer in the ordinary course of business.  

The security interest continues in the proceeds as long as they are identifiable.  Here, if BigBank‘s interest in crops 

was perfected, BigBank has an interest in the proceeds from the sale.  Since Chateau purchased the grapes from a 

grape merchant in good faith and without notice of violation of a security interest, it is likely to be found a buyer in 

the ordinary course of business who took free of the security interest.
33

 

Sale of computer and tanks to Frank:  A security interest follows the goods sold unless the buyer is a buyer in the 

ordinary course of business (buyer buying from a merchant who regularly sells goods of that kind without notice 

of violation of a security agreement), or a consumer to consumer transactions (garage sale of consumer goods from 

one consumer to another without notice of an unfiled consumer PMSI).  Here, Frank‘s status is unclear.  If a 

consumer, the computer sale is likely a consumer transaction which gives Frank the computer free of ComWorld‘s 

interest.  ComWorld may have an interest in the proceeds.  The fermentation tanks sale, however, is not an 

ordinary course of business sale, since Don is not a merchant of tanks and it is not consumer goods, so Frank takes 

subject to the security interests. 

Enforcement:  A security interest may be enforced by suit on the obligation, repossession of the goods, or judicial 

foreclosure.  Self help repossession is available if done without breach of the peace.  Once repossessed the holder 

may sell after giving notice and conducting a commercially reasonable sale, or strictly foreclose by giving notice 

and keeping the item (if so, no deficiency judgment is available). 

                                                           
30 ComWorld has a PMSI in any case.  They are perfected if the computer is a consumer good and not perfected (but still 

secured) if the computer is considered equipment in Don‘s business. 
31 No, still has PMSI in tanks. 
32 Since Tankmakers filed before attachment, the bank‘s after-acquired clause does not attach to the tanks. 
33 However, the retail buyer exception does not apply if the goods are farm products sold by a farmer. 
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Priority:  The general rule is first in time (first to perfect) first in right with an exception or super priority for 

PMSIs.  Thus, BigBank has a priority in the crops and in the tanks as after-acquired equipment (assuming 

Tankmaker‘s PMSI is invalid; if valid, Tankmakers has a super priority in the tanks).  ComWorld has priority in 

the computer, but can‘t recover it from Frank and must go after the proceeds.  Tankmakers may have a priority in 

inventory, since there are no competing claimants. 

 

 

WSB 2/97-4 

 

Tanks:  The tanks are equipment in the hands of the debtor.  Sally will be using them during her business, but not 

selling them as inventory.  Bank‘s security interest in the tanks has attached on Feb. 1, 1996, because Sally had 

executed a security agreement, Bank had already given value to Sally, and Sally got rights in the collateral on that 

date.  If the Department of Licensing is the proper place to file UCC financing statements, then Bank is perfected.  

The UCC Article 9 applies because Sally gave a security interest in property as security for payment of a debt.  

Bank is perfected because the financing statement properly specifies ―equipment‖ in the collateral description.  It 

is permissible to include after-acquired collateral in the security agreement.  Blastco also has a security interest in 

the tanks securing Sally‘s debt, under Article 9.  Blastco‘s interest attached when Sally signed the security 

agreement in the form of a promissory note, but only if the note gave Blastco a security interest in the tanks.  

Blastco also gave value in extending credit, and Sally got rights in the collateral.  Blastco could have gotten 

priority over Bank if it had perfected its security interest in equipment because it could have had a purchase money 

security interest.  However, to get special priority, Blastco had to properly file a financing statement within 20 

days.  Blastco waited too long.  Blastco will be perfected if Department of Licensing is the proper place to file., 

but Bank will have priority because it was the first to perfect.  If neither are perfected, Bank still has priority 

because it was the first interest to attach. 

Bed/Mattress/Box Springs:  Security interests given in the property are governed by Art. 9.  Even though the 

furniture is for personal use, the bed, etc., are not consumer goods, because they are for Sally‘s personal use in 

connection with her business.  They are not held for sale, so they are equipment.  Bank has a security interest in 

Sally‘s equipment, and more specifically, her furniture.  This interest is attached as described above in the tanks 

discussion.  This interest may be perfected, as described above.  Sleepco has a security interest in the furniture.  

The interest attached because Sally granted a security interest, Sally has rights in the collateral, and Sleepco gave 

value by extending credit.  If the furniture is consumer goods, then Sleepco‘s security interest automatically 

perfected without need of filing a financing statement.  Even if it is equipment, then Sleepco had an opportunity to 

obtain special priority as a purchase money security interest, but lost that opportunity by failing to perfect within 

20 days.  If the furniture is consumer goods, the Sleepco has purchase money security interest priority over the 

Bank.  If not, then the Bank‘s earlier interest whether or not perfected, has priority over Sleepco‘s unperfected 

interest. 

Furnace:  Again, security interests in the furnace to secure payment are governed by Art. 9.  The furnace is 

equipment.  The furnace is a fixture  it‘s not capable of ready removal; Sally‘s intent was to make it permanently 

attached to the building.  Bank‘s security agreement covers fixtures and equipment, so Bank‘s interest in the 

furnace attached on March 1, 1996, as described above.  Proper perfection for fixtures includes filing with the 

UCC records and a filing in the real property records in the county where the collateral is located.  Bank missed 

the county, and so would loss as against a competing real property lender.  The misfiling does not affect the bank‘s 

perfection as against other personal property lenders.  Sally didn‘t sign a financing statement for Hardware Store, 

so Hardware Store cannot be perfected.  Therefore, whether or not Bank is properly perfected, Bank has priority 

over Hardware Store.  (Hardware Store missed an opportunity to have a purchase money security interest.) 

Remedies:  Assuming Bank has priority to all collateral, Bank may remove and repossess the collateral.  It may do 

so on its own, so long as it does not breach the peace.  It may obtain a court order to have the Sheriff repossess the 

collateral.  The furnace can probably not be removed without substantially reducing its value or injuring Sally‘s 

property  injury to Sally must be paid by creditor.  After repossession, court may order sale and must order sale if 

Sally has paid more than 60% of price.  Proceeds cover creditor‘s debt, and any remainder goes to Sally.  If Sally 

consents, then the creditor can just keep the collateral in full satisfaction of the debt.  No deficiency judgments 

would then be permitted against Sally. 

 

 

WSB 7/96-18 

 

All these transactions are governed by UCC 9. 

Did Bank‘s security interest attach?  Attachment requires a written agreement, giving of value by the creditor and 

rights in the secured property by the debtor.  Here, the Bank‘s interest attached. 

Did Bank‘s interest perfect?  Perfection requires either a filing or possession.  Here, Bank properly filed on 

6/30/95, and was then perfected. 
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What is Bank‘s secured collateral?  Bank is secured on inventory and equipment.  Bank also is automatically 

perfected as to proceeds of collateral, and future advances will retain original priority. 

Is the after-acquired clause valid?  A secured creditor will be secured as to after-acquired property if provided for 

in the security agreement.  Here, Bank so provided. 

Is Bob‘s interest attached?  See rule for attachment above.  Bob is attached, assuming a proper written agreement. 

Perfection:  See rule above.  Bob‘s filing creates perfection. 

Does Bob have a Purchase Money Security Interest (PMSI)?  A PMSI is where financing is provided for, and 

used, to buy particular goods.  Here, Bob holds a seller PMSI in the 10 copiers.  A PMSI will have a priority over 

a prior security interest in the same collateral if perfected within 20 days of delivery (if ―goods‖ and not 

―inventory‖).  Here, copiers are goods as to Sam. 

Is Chuck‘s interest attached?  See rule.  Chuck is attached by the written security agreement. 

Does Chuck have a perfected PMSI interest?  A PMSI in goods must be perfected within 20 days of delivery.  

Here, goods were delivered on 12/3, and Chuck filed on 12/25, more than 20 days later. 

What is Chuck‘s interest?  A failed PMSI filing becomes a ―regular‖ secured interest in the collateral.  Here, the 

computers are equipment as to Sam, and so Chuck has a security interest in equipment, perfected as of 12/25.  

Note that this will be junior to Bank‘s interest. 

What is the effect of the name change?  When a company changes its name significantly, such that a record search 

would not reveal prior filings, a new filing is necessary.  Normally, however, all security interests perfected prior 

to the name change or within 4 months after will retain their priority.  Here, then Bob‘s refiling on April 1 likely is 

of no effect. 

Is EZ Finance‘s security interest attached?  See attachment rule above (agreement, value, rights).  EZ is properly 

attached. 

Perfection:  EZ also is perfected by filing. 

Collateral secured?  The collateral is equipment and inventory, and is perfected as of 2/5/96. 

Is the after-acquired clause valid?  A secured party is not automatically perfected as to after-acquired property  

the clause must appear in the security agreement.  Here, if it only appears in the financing statement, it is invalid. 

What are the relative priorities?  Bank:  Bank has a first priority in inventory, equipment and after acquired.   

Bob:  PMSI priority in the original 10 copiers. 

Chuck:  Second priority, behind Bank, to equipment (for late PMSI filing). 

EZ:  Third priority to inventory and equipment. 

What is Dave‘s right to computer?  A buyer of inventory who buys in the regular course of business from a 

merchant who deals in goods of that kind takes free of any security interests.  Here, Dave is not a buyer 

(antecedent debt is not value) and Sam who is in the business of selling computers (office equipment) did not sell 

it to Dave.  Thus Dave must return the property to Bank, who holds the first priority to equipment.  Also, Sam 

gave Dave equipment, not inventory. 

Does Bob have a PMSI priority in the copiers delivered in December and January?  A PMSI must be given for 

specific property.  If the 11/5/95 filing is valid on a PMSI priority basis as to all copies ever sold to Sam, then Bob 

has a priority in these copiers.  Generally a PMSI in goods (here, equipment) must be perfected at delivery or 

within 20 days, i.e., Bob must re-perfect within 20 days of every delivery.  Thus the copiers may go to Bank, 

absent evidence that Bob has refiled as to these copiers. 

Who has priority in pens, etc.?  These are equipment subject to Bank‘s first priority. 

How may Bank collect/enforce its security interests?  A secured creditor may exercise ―self help‖ if not breach of 

the peace, and retake possession.  Here, Sam voluntarily gave Bank the keys. 

Foreclosure sale:  Secured party may sell collateral in a commercially reasonable manner  must be reasonable  as 

to time, place, manner, method and terms.  Notice must also be given to debtor, unless collateral is sold in a 

recognized market.  Failure to get fair market value is not conclusive evidence of commercial unreasonableness. 

Judicial approval:  A secured party may obtain court approval of a sale  this is conclusive proof of 

reasonableness. 

Deficiency judgment:  If sale proceeds are insufficient, the secured party may go after debtor on deficiency 

judgment. 

 

 

WSB 3/96-9 

 

Governing law  UCC Article 9 applies to transactions whereby a person holds an interest in the property of 

another to secure an obligation.  It applies where there is an intent to create a security interest in personal property 

or fixtures.  Here, each transaction concerns the intent to create a security interest in D‘s property and is therefore 

under Article 9. 

Characterization of Collateral  Collateral must be either tangible, intangible, proceeds or pledged.  Here, the 

collateral is crops, inventory, equipment and a consumer good.  These are all valid collateral under UCC Article 9. 
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BB Security Interest  To be valid, a security interest must attach and be perfected.  Attachment requires a valid 

security agreement, exchange of value, and that the debtor have some rights in the collateral.  D possesses or will 

possess the collateral and exchanged her interest for money.  For crops, the security interest must be signed, 

written, reasonably describe the collateral and reasonably describe the land.  Here, the agreement did not describe 

the land and may be invalid.  Perfection  A security interest in crops and equipment is perfected by filing the 

financing statement with the Department of Licensing.  It need not contain a description of the land.  BB perfected 

its interest on 2/15/95.  Collateral  after-acquired property clauses are valid if not for consumer goods.  The 

language is too general to give BB a perfected PMSI (identifiable goods purchased specifically with the credit 

money) and so BB has a perfect security interest in the crops and equipment. 

PP Security Interest  D signed a security agreement with PP.  Assuming it reasonably described the collateral, 

was signed and written, PP‘s interest attached when PP loaned D money to buy the equipment.  Therefore PP has a 

PMSI in the equipment purchased with the credit money.  As to the other inventory (crops) and equipment, PMSI 

does not extend to after-acquired property and so PP has only a security interest in the after-acquired inventory and 

equipment.  To perfect a PMSI in equipment, PP must file a valid financing statement (written, signed by D, 

names/addresses of PP and D, and description of the collateral) with the DOL, before D takes possession or within 

20 days.  PP filed on 2/20/95 and D took possession on 2/21/95.  PP therefore has a perfected PMSI on the new 

equipment and a perfected security interest in after-acquired property and inventory (potatoes). 

HH Security Interest  D bought the rototiller on credit from HH giving HH a security interest.  A security interest 

in consumer goods is purchase money and automatically perfected.  Arguably D used the rototiller at home and for 

the farm.  The primary use at the time of purchase was private, so it is a PMSI in a consumer good and therefore 

perfected on 3/1/95.  Priorities and Liabilities  A security interest follows the collateral.  Therefore, if collateral is 

sold, and the security interest was perfected, the security interest follows the proceeds.  BB has the earliest 

perfected security interest in the crops:  2/15/95.  Therefore, BB is entitled to claim a right in the proceeds from the 

crops held either by SS or D.  If the proceeds are not readily identifiable, BB should refile their security interest 

within 10 days to perfect.  Packaging equipment  BB and PP have competing security interests.  PP takes priority 

on the new equipment since it holds a perfected PMSI in equipment effective on 2/20/95.  BB holds priority over 

the old equipment since BB perfected on 2/15/95 while PP perfected on 2/20/95.  As the interest follows the 

collateral, FF took the equipment subject to the perfected interests unless it was a buyer in the ordinary course 

without knowledge or it was a consumer-consumer sale and he had no knowledge.  BB and PP could claim the 

proceeds D had from the sale or retake the equipment (if without breach of peace) and resell it at a commercially 

reasonable sale after notice.  They could also follow judicial foreclosure.  FF would be entitled to a share in the 

proceeds.  Rototiller  HH had a protected PMSI in a consumer good which has priority over the BB and PP 

perfected interests.  Here, FF is more likely to succeed in showing priority by being a buyer of consumer goods 

from another consumer without notice.  FF would cut all HH‘s interest; HH would have to claim his $2,000 

against D.  D had implied consent to sell the potatoes as inventory.  Buyer of collateral takes free of the security 

interests but the proceeds are due to BB, then PP by SS or D. 

 

 

WSB 2/95-6 

 

This is an Art 9 secured transaction question. 

Megastore- Megastore has a PMSI in consumer goods because the computer system is primarily used at home by 

his kids.  Even though he later moved it to the tire store, the character of collateral is determined at the time of 

purchase.  Megastore‘s security interest attached because there was a writing, signed, with a description of the 

collateral; value was given (the computer); intent to form a security interest (from agreement) and the debtor had 

rights in the collateral secured.   

Perfection: a PMSI in consumer goods is automatically perfected for priority purposes.  Megastore cannot reclaim 

the computer or sue Nancy.  Nancy is not a buyer in the ordinary course since Dennis owns a tire store and is not 

actively engaged in selling goods of the sort.  Nancy may be protected under the consumer-consumer exception.  

Question whether Dennis qualifies as a consumer since the computer was moved to his tire store, though he did 

sell it to a neighbor.  Regardless, Nancy would be protected under the BFP exception if she paid value (no facts of 

antecedent debt) and took without notice of defenses (none apparent).  Therefore, Megastore‘s security interest 

would not take priority over a BFP.  Megastore‘s after-acquired clause in its security agreement was not perfected 

because Mega never filed a financing statement giving other creditors notice. 

National Bank: has a $50k PMSI in Dennis‘ alignment equipment.  The interest attaches because there is a writing, 

signed, describing the collateral, and the debtor has rights in the collateral.   

Perfection: National Bank improperly filed its financing statement with the County Auditor before correctly filing 

with the Department of Licensing.  However the PMSI as to equipment has a 20-day grace period, which relates 

back to Oct 1  so Nat. Bank retains priority as to the alignment equipment.  Nat. Bank‘s after-acquired clause in 

inventory doesn‘t relate back, so it loses priority to Super Tires, who properly filed on Oct. 7.  As to the $40k debt, 
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Nat. Bank can foreclose or hold a commercially reasonable sale  judged by industry standards after giving notice 

to Dennis and agent to redeem.  National Bank can only use self help without a breach of the peace. 

Super Tires: has a security interest of $25,000 in tires (inventory  a tangible  used in business) and mounting 

equipment.  The interest attached because there was a writing, signed, description of collateral by type, debtor had 

interest, and was given value.   

Perfection: to perfect in inventory (the tires), Super Tires must give notice to other creditors (here not applicable 

because Nat. Bank didn‘t properly file until Oct. 20) and file its financing statement with the Sec. of State before 

Dennis takes possession of tires.  The financing statement was filed before (presumably with names, addresses, 

description) so Super Tires has priority in inventory over Nat. Bank because it was first to file or perfect.  Super 

Tires can follow the tires into the hands of Two Ply Tires.  Two Ply is not a buyer in the ordinary course because 

Dennis is not in the business of distributing.  Super Tires may have a BFP exception if they gave value and took 

without notice (no indication of steep discount or anything that might constitute notice or lack of good faith).  

Alternatively Super Tires could claim interest in proceeds of sale, which are automatically perfected in underlying 

inventory and identifiable proceeds.  Super Tires would also have priority in their mounting equip, since they 

perfected before Nat. Bank‘s after-acquired clause. 

 


